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Statement of Jurisdiction
Under Article VIII, Section 3 of the Constitution of Utah, this Court has "power to
issue all writs and orders necessary for the exercise of the Supreme Court's jurisdiction or
the complete determination of any cause." Utah Code Ann. § 78-2-2(2) states that "the
Supreme Court has original jurisdiction to issue all extraordinary writs . . . . " The
Petitioner seeks relief under 42 U.S.C. § 1983 and Utah Code Ann. § 78-33-1 et. seq.
However, there is no provision in those laws for filing an original action in this Court.
Jurisdiction is therefore based on the Constitution, Utah Code Ann. § 78-2-2, Rule 65B of
the Utah Rules of Civil Procedure, and Rule 19 of the Utah Rules of Appellate Procedure,
which govern extraordinary writs.
Issues Presented for Review
1rr—Hoes the Petitioner have standing to obtain the relief that he seeks?
2.

Is the Petitioner required to exhaust administrative remedies by following

the records request procedures in the judiciary's records access rules, rather than directly
filing a lawsuit?
3.

Do the federal and/or state constitutions require a court to retain search

warrant documents between the time that a search warrant is issued and the time that a
return is filed with the court?
1
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4.

If a court is required to retain the documents from the time of issuance,

when must the documents become available to interested individuals and to the public?
Standard of Review
Rule 65B(d)(4) states that "where the challenged proceedings are judicial in
nature, the court's review shall not extend further than to determine whether the
respondent hasregularlypursued its authority.,,
Statement of the Case
On about October 24, 2004, the Petitioner filed a state district court civil rights
complaint against the Respondents. In that action, the Petitioner challenged the
Respondents' practices related to issuing and maintaining search warrants and related
documents. The Petitioner claims that the Respondents' practice of entrusting search
warrant documents to law enforcement officers until a return is filed violates the
constitutional rights of those who are subject to searches. The action was subsequently
transferred to the Second District Court where the case remains pending. The complaint
is similar to a case filed against Third District Court judges and court personnel. That
case also involves a challenge to search warrant practices. That case has also been
transferred to the Second District Court and remains pending.

2
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

In both trial court actions, the Defendants/Respondents filed motions to dismiss.
Among the arguments in the motions to dismiss is the Respondents' claim that the search
warrant issues should not be addressed through a civil rights action against judicial
officers. The Defendants argued that the Petitioner should be required to exhaust
administrative remedies through the judiciary's records rules or seek other relief, such as
through a petition for extraordinary writ. The motion to dismiss in the case involving the
Third District Court judges was argued to the court on March 14, 2005. The motion was
taken under advisement. The motion in the case involving the Fourth District Court
judges was stayed pending a resolution of the other action. After the action was stayed,
the Petitioner filed this matter. After this case was filed, the trial court actions were
consolidated. The parties have requested a stay of that action pending resolution of this
case. In addition to the arguments in the trial court cases, the Respondents assert other
claims and defenses against the Petitioner's request. These are discussed throughout this
brief.
Facts necessary to resolving the Petition
1.

Search warrant procedures are described in Title 77, Chapter 23, Part 2 of

the Utah Code. According to the Code, search warrants are issued by magistrates. Under
Utah Code Ann. § 77-1-3(4), a magistrate is defined as a "judge of a court of record or
3
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not of record." The state statutes and rules referenced in this brief are attached as
Addendum "B."
2.

The process of issuing search warrants in the Fourth District is similar to

the processes followed by other courts and districts throughout the state. Law
enforcement agencies in the Fourth District have been provided the telephone numbers of
magistrates who serve in that district. When a law enforcement officer requests a search
warrant, the officer contacts an available magistrate. A search warrant can be issued at
any time, 24 hours a day, 7 days a week. A search warrant might be issued from a
location other than a courthouse, including a magistrate's home or a public location such
as a parking lot.
3.

When a law enforcement officer requests a search warrant, the officer

presents to the magistrate a proposed warrant along with an affidavit setting forth facts
which the officer believes support probable cause. The Utah Code authorizes search
warrants to be issued telephonically. In that circumstance, according to Utah Code Ann.
§ 77-23-204(2), the supporting facts are read over the telephone and recorded. The
recording is usually done by the law enforcement dispatch office. The recording is
subsequently transcribed, certified by the magistrate, and filed with the court.

4
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4.

The magistrate reviews the offered facts and determines whether there is

probable cause for a search. If there is probable cause, the magistrate authorizes and
issues a search warrant. The magistrate then returns the search warrant and the search
warrant affidavit to the custody and care of the law enforcement officer, who then
executes the warrant. State statutes and court rules do not require the magistrate to retain
or maintain copies pf the search warrant documents at that time.
5.

Utah Code Ann. § 77-23-207 states that "the officer, after execution of the

warrant, shall promptly make a verified return of the warrant to the magistrate

"

Section 77-23-205(2) states that "any search warrant not executed within this time shall
be void and shall be returned to the court or magistrate as not executed." Section 77-23209 states that the "magistrate shall annex to the depositions and affidavits upon which
the return isJb^edajdie_search warrant, the return, and the inventory." The Utah Code
requires all search warrant documents to be returned to the magistrate or court.
6.

When search warrant documents are returned to the court, the documents

are first acknowledged by a magistrate. The magistrate will then typically instruct the
officer to deliver the documents to the court clerk for keeping. The court maintains the
search warrant documents chronologically, according to return date. The court also
records information that may assist a clerk in locating the search warrant if there is a
5
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request for a copy from a member of the public. The identifying information might
include a property address or other description of the area searched. The information
might also include the name of the property owner, if such information is available.
7.

If a court clerk receives a request for a copy of a search warrant, the clerk

will usually elicit information from the requester that may help to identify the search
warrant documentation. If the search warrant documents have not yet been returned to
the court by law enforcement officers, the clerk will likely inform the requester that the
court currently does not maintain the search warrant documents, but they can be obtained
when the documents are returned to the court. The requester might also be informed that
the documents can be obtained from the law enforcement agency, if known.
8.

In the situation involving Petitioner Brian Anderson, the Respondents

recognizethatMr.Anderson may have requested a copy of^certahrsearch warrant documents and may have been informed that the court did not have the search warrant
documents in its possession at that time. Based on information that was provided in the
Second District Court case, the Fourth District Court contacted the law enforcement
agencies in the area to determine who may have requested the search warrant. The court
discovered that the major crimes task force had requested the warrant and the search
warrant documents were obtained. Copies of the search warrant documents are attached
6
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as Addendum "A." A review of the documents shows that the warrant was issued on
October 8, 2004 and a return was acknowledged by a magistrate on October 21,2004.
However, the law enforcement officer apparently failed to deliver the documents to the
court clerk for filing. The documents are now in possession of the court. The search
warrant documents do not contain any reference to a Brian Anderson.
9.

In addition to these facts, it is also important to recognize the facts and laws

related to court records requests. The Utah Judicial Council has enacted rules governing
access to court records and information. These include Rules 4-202.02 and 4-202.03 of
the Utah Code of Judicial Administration.
10.

Rule 4-202.02(1 )(s) classifies search warrants as public "administrative

records." The rule states that search warrants become public "after execution and filing
of the return." This language mirrors langua^ein Utah Code Ann. § 63-2-30 l(2)(n),
which also states that search warrants are public "after execution and filing of the return."
Both the rule and statute state that a court may restrict access based on "good cause."
11.

Under Rule 4-202.04, any person may submit a written request for access to

or a copy of a court record. When the court receives a request for information, the court
must respond to the request within 10 business days. The court either provides the

7
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document, denies the request, or notifies the requester of the entity that maintains the
record. Rule 4-402.04(2)(A).
12.

If a records request is denied, the requester may appeal the denial to the

state court administrator under Rule 4-202.06. If the state court administrator denies the
appeal, the requester may appeal that denial to the judiciary's records committee. If the
record's committee denies the appeal, the requester may seek judicial review of the
records committee's decision, by filing a petition with a district court. Rule 4-202.06(3).
13.

The Petitioner did not file an appeal of the denial of access. The actions

pending in the trial court did not result from an administrative process.
Summary of Argument
The Petitioner claims that his home was searched by law enforcement officers and
that when he asked for a copy of the search warrant affidavit from the court, the court was
unable to provide a copy. The Petitioner claims that the court's failure to maintain a copy
of the search warrant affidavit at the time of the search created a per se unreasonable
search. The Respondents deny any unconstitutional actions on their part. The
Respondents recognize the important policy question of maintaining records, but there are
appropriate mechanisms for having these policy issues addressed.

8
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In addressing this question, the Court should consider the standing of the
Petitioner. If the Petitioner has been subject to a search, the Petitioner has standing to
challenge the fruits of the search in a criminal case or to challenge the law enforcement
action in a civil case, but the Petitioner does not have standing to prospectively change
court policies. As a member of the public, the Petitioner has standing to access public
court records, but there are processes provided in rule for an individual to request
information and to appeal a denial of information. The Petitioner must exhaust those
remedies if that is the type of standing that is asserted.
If the Court considers the merits of the allegations, the Respondents assert that
they did not abuse their discretion or fail to perform a required act by allowing law
enforcement officers to retain search warrant documents until a return is filed. The role
of a magistrate is to review a propo^d_search tojdetermine whether there is probable
cause. The constitutionality of a search is based on the existence of probable cause and
the adequacy of the warrant, and not on whether the magistrate retains a copy of the
search warrant documents. The magistrates are entitled to entrust search warrant
documents to the custody and care of law enforcement officers until the search warrant
documents are returned, as required by statute. The Respondents recognize that there
may be a right of access to search warrant documents and court records in certain
9
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circumstances and at certain times, but the court's policies do not deny access. Although
there may be a delay in access, the delay itself is not a constitutional violation.
The Respondents have sound policy reasons for their practices. The search
warrant practice is unique in that a case has not yet been filed with the court. Search
warrants may be issued from many different locations. Permitting law enforcement
officers to retain the documents until they are returned promotes consistent handling of
search warrant documents. Denying public access to search warrant documents until a
return is filed protects the integrity of the evidence, the criminal investigation and law
enforcement officer safety. Delaying public access does not impinge the constitutional
rights of those affected. Furthermore, all courts have the right and ability to entrust their
records to others.
Even if this Court were to determine that the Respondents must change their
practices, the Petitioner is not entitled to attorney's fees or costs. The Respondents have
jurisdiction to issue search warrants and a failure to retain a copy of the search warrant
documents does not mean that the Respondents were acting in clear excess of their
jurisdiction.

10
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Argument
1.
The basis for the Petitioner's standing may be significant in determining how
this issue is resolved.
The issues raised by the Petitioner can perhaps be separated into two areas: the
legality of a search when the magistrate does not immediately retain a copy of the warrant
documents, and access to court documents. The Respondents recognize that the questions
raised by the Petitioner may be legitimate issues. However, one of the primary concerns
for the Respondents has been the appropriate forum and mechanism for the questions to
be addressed. The Respondents would prefer that these issues be addressed by the
appropriate legislative or rule making body, because the Fourth District's policies are
essentially the same as those followed by other districts in the state. Despite this wish, the
Respondents recognize the right of individuals to pursue appropriate litigation or
administrative avenues to have rights vindicated. The Respondents harvF^pCedr
however, that the litigation strategies pursued by the Petitioner and individuals in a
similar position have not been the appropriate and authorized mechanisms for resolving
the questions raised. The Respondents still assert that there are other ways in which these
questions must be answered. The standing of the Petitioner, and how that standing can be
manifest, remain relevant issues.

11
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In the trial court actions, the Respondents argued that judicial immunity prohibits a
civil rights action from being filed against them. In Christensen v. Ward. 916 F.2d 1462,
1473 (10th Cir. 1990), the court stated that "judges are absolutely immune from suit on
any claim based on the conduct of their office, including allegations that a decision is
erroneous, malicious, or in excess of their judicial authority." In Whitesel v.
Sengenberger. 222 F.3d 861, 867 (10th Cir. 2002), the Court stated that "judicial immunity
may extend to persons other than a judge where performance of judicial acts or activity as
an official aid of the judge is involved.'5 The precedent extends judicial immunity to
clerks, such as those involved in this matter, who officially aid judges. The issuance of a
search warrant is a judicial act and therefore judicial immunity is initially implicated in
this question.
™ ~ ~ I i r M ! i m x M e n , 466 U.S. 522, 541- 543 (1984), the U.S. Supreme Court
affirmed absolute judicial immunity for judges, but determined that judges could be
named in actions seeking prospective injunctive relief. In response to Pulliam. Congress
amended 42 U.S.C. § 1983 to prohibit judicial officers from being sued for prospective
injunctive relief except under narrow circumstances. Section 1983 states that "in any
action brought against a judicial officer for an act or omission taken in such officer's
judicial capacity, injunctive relief shall not be granted unless a declaratory decree was
12
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violated or declaratory relief was unavailable." In an action against the judiciary, a
litigant may seek only prospective injunctive relief, and only when the litigant is
otherwise unable to have his or her rights established.
The Respondents assert that this concept presents two obstacles for the Petitioner.
The first obstacle is Petitioner's standing and the second is that there are other
mechanisms for having rights declared.
The basis for the Petitioner's standing has not been established.1 A person with a
possessory interest in property that has been searched has standing to challenge the
search. Rakas v. Illinois. 439 U.S. 128,148 (1978). The possessory interest for standing
would include a right to exclude others. Rawlings v. Kentucky. 448 U.S. 98,105 (1980).
The Petitioner has alleged that the search warrant documents issued in this case resulted
in a search of his home. Howexer,the searchjwarrant documents do not make any
reference to the Petitioner or contain any indication that the Petitioner has standing to
challenge the search. See Addendum "A." If the Petitioner has standing to challenge the
search, the Petitioner may exercise this right, but only through the appropriate action.

•The Petitioner himself has alternatively argued a right of access based «.standing
to contest the search or as a member of the public. Appellant's bnef, page 116, note 5.
13
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In City of Los Angeles v. Lyons. 461 U.S. 95 (1983), an individual was placed in a
choke-hold by a Los Angeles police officer during a traffic stop. The individual sought
prospective injunctive relief barring police officers from indiscriminately using chokeholds in the future. The court stated that the litigant did not have standing for prospective
injunctive relief because the past action did not translate into a real and immediate threat
of future injury to the litigant. IcL at 111. The Petitioner in this case has the same
obstacle. Although the Petitioner might have been subject to a search, there is nothing to
suggest that the Fourth District's policies present a future threat to the Petitioner or any
one else similarly situated to the Petitioner. The Petitioner thus does not appear to have
standing to force an injunction against the Fourth District Court.
Although the Petitioner faces an obstacle for prospective injunctive relief, the
Petitioner, and others similarly situated, are not without remedies to have their rights
declared and to have this question answered. If the Petitioner asserts that he has been
subject to an illegal search, he may have standing to challenge the search through an
action against those who conducted the allegedly illegal search. For example, the litigant
in Lyons was permitted to have the legality of the government's actions determined in his
suit for damages. M. Although judges are immune from suits for damages, law
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enforcement officers are subject to suit in certain circumstances. See Malley v. Briggs.
475 U.S. 335 (1986). A judgment in a civil case might force desired changes.
Litigants who are similarly situated to Petitioner, but face criminal charges, may
have their rights declared through a challenge to the evidence obtained through the
allegedly illegal search. See Mapp v. Ohio, 367 U.S. 643 (1961). If a court declared in a
criminal case that these circumstances resulted in an improper search, the Fourth District
would certainly heed such a decision. Furthermore, as will be discussed below, the
questions related to accessing the search warrant documents, may be addressed through
the statutes and rules governing access to government records.
The Petitioner seeks to change the policies of the court. The Petitioner has sought
to change those policies through litigation. There are, however, appropriate channels
through which court policies are changed. The basis for an individual's standing
determines the process that the individual must follow. If the person has standing to
challenge a search that has been conducted, the person files an action against those who
conducted the search. If the standing is based on an imminent, specified threat, the
litigant can seek declaratory or injunctive relief against law enforcement, or an
extraordinary writ against the judiciary. If the standing is based on the asserted right to
view court records, then the individual must seek relief through the statutes and rules that
15
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provide access to government records. In this case, if the Petitioner has been subject to a
search, then he has standing to challenge the actions of the officers through a civil rights
case and he has standing to request records through the court rule procedures. He does
not have standing to directly change the district court's practices.
An extraordinary writ from this court would not affect the Petitioner. A judgment
in the Second District Court cases also would not affect the Petitioner. This court is being
asked to direct the trial court to change its practices. However, the request is being made
without standing, and when there are other mechanisms for change, including the Court's
Advisory Committee on the Rules of Criminal Procedure. The Court should consider the
Petitioner's standing as it evaluates the requested relief.
2.

Petitioner may also be required to exhaust administrative remedies.
Rulel^ST^

extraordinary relief when "no other plain, speedy and adequate remedy is available." An
extraordinary writ is often a useful tool for an individual who is not a party to a pending
case, but seeks to challenge a court decision or policy. For example, in Society of
Professional Journalists v. Bullock. 743 P.2d 1166.(Utah 1987), this court determined that
a petition for extraordinary relief was the appropriate mechanism for the media to
challenge a decision by a trial court denying access to a court proceeding. In ShopKo
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Stores. Inc. v. Dutson. 911 P.2d 980,981 (Utah 1995), the petitioners successfully filed
an extraordinary relief action challenging a policy of the Second Circuit Court refusing to
consider punitive damage claims in small claims cases. It might therefore be possible for
an individual to challenge a court's search warrant policies through a petition for
extraordinary relief.2 Even if extraordinary relief might be available, there is a question
about whether the Petitioner must exhaust administrative remedies before seeking
extraordinary relief.
In Merrihew v. Salt Lake County Planning & Zoning Comm'n.. 659 P.2d 1065,
1067 (Utah 1983), this court stated that a litigant must exhaust administrative remedies
instead of proceeding with a petition for extraordinary relief. In this case, the Petitioner
may have an administrative remedy available. According to the facts provided by the
Petitioner, the Petitioner contacted the Fourth District Court to obtain a copy of a search
warrant affidavit. That request was denied because the court did not have a copy at that
time. When the records request was denied, the appropriate mechanism would have been

2

However, in both of those cases the extraordinary writ affected the immediate
rights of the litigants - the journalists sought access to court proceedings or the transcript
from the proceedings, and the department store regularly filed small claims cases. In this
case, an extraordinary writ would not bring relief to the Petitioner. There is nothing to
indicate that the Petitioner might be subject to a future search. The search warrant
documents have also been made available.
17
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to file an appeal under Rule 4-202.06 of the Utah Code of Judicial Administration. The
Petitioner argues that he was not required to exhaust these remedies because the court did
not maintain the search warrant documents at that time and therefore the rules did not
apply. However, the Respondents assert that these rules apply and the rules provide the
Petitioner with an adequate and necessary mechanism for having his claims addressed.
When the court issues a search warrant, the magistrate returns the search warrant
documents to the law enforcement officer, who files the documents with the court at a
later date. The Petitioner claims that the court must abandon this practice and begin
keeping search warrant affidavits and copies of search warrants from the time that
warrants are issued, and to provide copies immediately upon request. The Petitioner
argues that these are court documents from the time of issuance and that the court cannot
entrust those documents to law enforcement officers. This is the type of claim that can be
resolved through administrative review.
If the Petitioner had appealed the Fourth District Court's denial to the state court
administrator, the state court administrator could have evaluated whether the search
warrant documents were court records that should have been maintained at the court. The
court administrator could also have determined whether the court would have been
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required to release the documents at that time.3 If the Petitioner's claim were denied, the
Petitioner could have appealed the denial to the records committee and ultimately to a
district court, either of which could have made the same determination.
The records access issue raised by the Petitioner should be resolved
administratively. The legality of the search, as previously noted, must be addressed
through other mechanisms. The Code of Judicial Administration creates a viable process
for addressing access to court records that a court does or arguably should maintain. The
administrative remedy should be exhausted before litigation is pursued.
Having said this, the Respondents would also welcome any direction from the
Court. The Respondents assert that their actions are constitutional. However, if changes
must be made, the Respondents are ready to accept any such direction. The process to
address t h e s e x k i m s M s i e ^

of multiple actions, in

different court levels, each raising the same issue. This Court's supervisory role may be
helpful at this point to provide guidance to the Respondents and the other courts in this

3

Even if the court maintained a copy of the search warrant documents at the time of
the request, it would not have been required to immediately provide a copy. If the search
warrant had been executed and returned to the court, under Rule 4-202.04 the court would
have been required to provide a copy as soon as reasonably possible, but no later than 10
business days from the request. This fact becomes relevant when evaluating Petitioner's
argument that the Constitution requires immediate access to these documents.
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state. If the Petitioner's arguments are accepted, then the majority of searches conducted
in this state would be declared presumptively unreasonable. If that is the result, it is in
everyone's best interests to have this issue decided as soon as possible. The Supreme
Court's Advisory Committee on the Rules of Criminal Procedure is examining rules to
govern the search warrant process and resolving the issue at this point might assist that
committee.
3.
The Respondents did not fail to perform an act required by law, or abuse
their discretion.
When reviewing the Petitioner's allegations, this "court's review shall not extend
further than to determine whether respondent has regularly pursued its authority." Rule
65B(d)(4), Utah Rules of Civil Procedure. Rule 65B(d)(2) states that an extraordinary
writ may issue "where an inferior court.. . has abused its discretion ... . [ o r ] . . . failed to
perform an act required by law as a duty of office, trust or station." The Petitioner argues
that the Constitutions require the court to keep and maintain search warrant documents
from the time of issuance, and the fact that the court does not is a failure to perform a
constitutionally required act. The Respondents assert that they are complying with all
laws and properly performing their duties.
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a.

The Respondents fulfill their magisterial role and maintain search
warrant documents when they are returned to the court.

The U.S. Supreme Court has provided guidance on the constitutional requirements
for search warrants. The Court has stated that a search warrant probable cause
determination must be performed by "a neutral and detached magistrate instead of being
judged by the officer engaged in the often competitive enterprise of ferreting out crime."
Johnson v. United States, 333 U.S. 10. 14 (1948), In cases such as Coolidge v. New
Hampshire, 403 U.S. 443, 453 (1971), the Court has stated that the probable cause
determination may not be made by an individual involved in the law enforcement
investigation. The U.S. Constitution does not specifically demand the involvement of a
magistrate, but the United States Supreme Court has imposed this requirement to ensure
that an individual's right to be secure in his or her property is not guarded by those who
would invade the property.
A magistrate's involvement in the search warrant process is to ensure that law
enforcement officers are conducting reasonable searches, as required by the Constitution.
The magistrate's primary, if not only, role in this process is to determine whether there is
probable cause for a search. When a magistrate performs this review and issues a facially
valid search warrant, a search conducted under the authority of that warrant is generally
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presumed reasonable. See United States v. Leon. 468 U.S. 897 (1984) and Massachusetts
v. Sheppard. 468 U.S. 981 (1984). The Petitioner is requesting a decision that
undermines that presumption. The Petitioner is requesting a declaration that when a
magistrate issues a search warrant to a law enforcement officer and does not immediately
retain a copy of that document, or the affidavit upon which the warrant is based, the
search is presumptively unreasonable, even when the magistrate's determination of
probable cause is constitutionally sound and the search is executed within other strictures
of the Constitution. Such a declaration is not constitutionally required and would not add
to the constitutional protections provided by the role of a magistrate.
When a magistrate issues a search warrant, the search warrant documents are
returned to the possession of the law enforcement officer requesting the warrant. Utah
Code^Ann.~?^77-23-205(2) states that the "search warrant shall be served within 10 days
from the date of issuance." The section also states that "any search warrant not executed
within this time shall be void and shall be returned to the court or magistrate as not
executed." Section 77-23-207 states that "the officer, after execution of the warrant, shall
promptly make a verified return of the warrant to the magistrate." The Utah Code thus
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requires every search warrant to be returned to the magistrate or the court.4 Law
enforcement officers also return the affidavit at that time, and the magistrate
acknowledges the return.
The court then maintains the documents and provides copies upon request. In his
brief, the Petitioner repeatedly alleges that the court does not maintain a record of search
warrants. The assertion is wrong. The court maintains documents after they are returned.
The Petitioner also hypothesizes that there are executed search warrants that are never
returned. There is no evidence to support this allegation. The law requires all warrants to
be returned to the court. Because these documents are returned to the court at some point,
the question is therefore only whether the Constitutions require the court to keep the
search warrant documents from the time that they are issued, instead of when they are
returned.

4

As indicated by the facts, there is a question about whether law enforcement
officers are promptly returning search warrant documents. The search warrant documents
i . xi
^ r^ c^p-rai months. This is an
that
Mr.
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focusing on
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h e Petitioner is
issue that needs to be addressed.
However,
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enforcement-:ligations. The foeus is on «he court's policy of not m — n g cop.es of
enforcemc
documents from the time of issuance.
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b.

The Respondents recognize a right of access to search warrant
documents.

The Respondents do not question that, at some point, and under certain
circumstances, an individual might have a constitutional right to a copy of a search
warrant and the accompanying affidavit. As discussed above, individuals with standing
may challenge a search. In Franks v. Delaware. 438 U.S. 154 (1978) the U.S. Supreme
Court recognized that a defendant in a criminal matter has a right, if certain criteria are
met, to challenge a search warrant affidavit. If criminal charges are filed against an
individual based on evidence obtained from a search, the Respondents recognize that the
individual should generally have access to the search warrant information in order to
determine whether to challenge the evidence obtained from the search. A litigant might
also be entitled to review information in anticipation of filing a civil rights action based
on allegations of an illegal search.
The Respondents also recognize the right of the public - whether based on the
Constitution, common law, statute or rule - to obtain information about court procedures,
including search warrants. The Court is ultimately prepared to provide information in
those circumstances.
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The Respondents would simply note that there is some disagreement among
jurisdictions about the basis for access to search warrant affidavits. As stated in In re
Search Warrant for 2934 Anderson Morris Road Niles. Ohio 44406.48 F. Supp. 2d. 1082,
1083 (N.D. Ohio 1999) "[c]ourts are split on the issue of whether the Warrant Clause of
the Fourth Amendment grants a right of access to sealed affidavits in support of a search
warrant prior to indictment." The Ohio court found that there is a Fourth Amendment
right of access prior to indictment. In In the Matter of Eyecare Physicians of America.
100 F.3d 514, 517 (7th Cir. 1996), however, the court stated that the "Warrant Clause of
the Fourth Amendment circumscribes the issuance of warrants, but does not address
access to the affidavits employed to support them."
Although these cases dealt with "sealed" files, the constitutional implications
would apply to affidavits that are sealed or inaccessible through court rules or policies, as
alleged by the Petitioner. The question for those courts was whether the Fourth
Amendment "address[es] access to . . . affidavits" prior to charges being filed. The
Fourth District Court believes that the Fourth Amendment does not address access. It is
not necessary to take sides on this issue, however, because the Fourth District Court's
policies provide for access to search warrant documents before charges are filed, when
the documents are returned to the court. Thus, whether there is a right based in the
25
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Constitution, common law, statute or rule, the court will provide access to search warrants
prior to the time that charges are filed, as well as after a case is initiated.
Because access is provided, the court's practices and policies do not impede
individuals' rights. Law enforcement officers are required to return executed search
warrants and accompanying documents and the court maintains those documents when
they are returned. Both the criminal and the civil litigant are able to obtain copies in
those circumstances. Members of the public and the media can also obtain information
about search warrants. It is possible that individuals may experience some delay in
obtaining copies of those documents, but any possible delay does not
automatically impact the constitutional, common law or statutory rights of the individuals
requesting the documents,
c.

The Respondents' practices are grounded in sound policy decisions.

A search warrant is issued ex parte, without prior notice to individuals who might
be affected by the search. See e^g. United States: v. Matlock, 415 U.S. 164, 174 (1974)
("Search warrants are repeatedly issued on ex parte affidavits containing out-of-court
statements of identified and unidentified persons.") The ex parte nature of this practice is
constitutional. An individual is not entitled to notice or a copy of the warrant documents
at the time of issuance. An individual is also not entitled to notice or a copy of the
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warrant documents between the time of issuance and execution. The ex parte process
protects the integrity of the criminal investigation and the evidence sought through the
search. The process protects the law enforcement officers who execute the search by
eliminating the chance of a forewarning to those who might pose a threat to officer safety.
The U.S. Supreme Court has recognized the interests of officer safety in conducting
searches. !See Ybarra v. Illinois, 444 U.S. 85 (1979). Although an individual is not
entitled to notice before a warrant is issued, and a search is conducted, the process
protects the rights of those who are searched by ensuring that a search warrant is issued
only by a neutral, detached magistrate after a probable cause determination.
When a search warrant is issued, protection of the evidence and law enforcement
safety remain important at least through execution of the warrant. An individual might
have a right to access information after a warrant is executed, but there is only one
reliable way for the court to know that a warrant has been executed, and that is through
the filing of a return. When the return is filed, the court knows that the search has been
conducted. At that point, the documents become public and the court can safely disclose
their existence.
When the magistrate issues a search warrant, the magistrate instructs the officer to
safely keep all of the documents and to return those after the warrant is executed or the
27
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warrant expires. One of the reasons the documents are returned to the officer is
consistency. Warrants are issued from different locations, and may be issued
telephonically. A magistrate might not have possession of the warrant documents. The
magistrate therefore instructs the officer to return all of the documents together, and all
search warrants, no matter how they are issued, are thus returned in the same manner.
The Petitioner argues that those who are subject to search should be entitled to
access documents as soon as the search has been conducted.5 The problem from the
court's standpoint is that the search warrant documentation often does not provide any
indication about who may have an interest in the search that was conducted. A search
warrant is usually directed to a place, such as a home, or an object, such as a vehicle. The
court often doesn't know who is the focus of the criminal investigation. The magistrate's
" roleTsWKview^cts--suggesting that seizable objects are located at the place to be
searched. The identity of individuals might be helpful, but it is not critical to the
determination.

5

Some jurisdictions require law enforcement officers to provide a copy of the
affidavit to the property owner when a search is conducted. Conn. Gen Stat. § 54-33c
(2004). This approach could also be considered if and when these policies are discussed
by the appropriate rule-making body.
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A person with standing might be entitled to access an affidavit before charges are
filed, but a court clerk, who must respond to a records request, will have no legitimate
way of determining who has standing. For example, in the situation involving Mr.
Anderson, the search warrant documents do not contain any reference to Mr. Anderson's
name. See Addendum "A." The search warrant is directed to a parcel of property. The
affidavit names certain individuals, but not Mr. Anderson. The return also does not
mention Mr. Anderson. Even if the search warrant documents were in the possession of
the court prior to the time a return was filed, there would be no way for a court clerk to
ascertain whether Mr. Anderson had an interest in the search. Court clerks should not be
in a position of having to determine whether an individual has standing, or otherwise has
interest in a search.6
_

The public has a right to access most court documents. However, the public does

not have a right to access documents in a criminal investigation. A search is often a part
of an ongoing criminal investigation. A delay in public access may be necessary to

•The facts do not indicate whether Mr. Anderson contacted the law ™f°™™*
aEency * a conducted the search to obtain a copy of the affidavrt. Thts * » * » « *
o p t o for any search. Even if there is a constitutional nght of access to.the^affidavt, the
Co„s"itution would not indicate whether the affidavit must come from the law
enforcement agency or from the court.
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protect the integrity of the investigation. Based on information obtained during a search,
law enforcement officers might need to request an additional warrant, or request an order
sealing the warrant and the return for a period of time. The public's right of access is
therefore not immediate.
The policy established by both the Utah Legislature and the Utah Judicial Council
is to therefore require search warrant documents to be returned promptly and to make all
of the documents public at that time (subject to a good cause order sealing the
documents). The policy strikes a balance between the practical realities of the warrant
process, the rights of those affected by the process, and public interests, by providing
general access at an appropriate time. When the documents become public, there isn't a
need to determine standing and there isn't a need to protect a criminal investigation. This
policy protects the rights of the public and the rights of those who are searched to obtain
copies in a fairly timely fashion.
If the policy were changed and the court maintained the search warrant documents
from the time of issuance, the end result for the Petitioner would not have changed. The
court will not release search warrant documents until the warrant is executed and the
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return is filed.7 The Constitutions do not implicate the court's policy in this regard. It is
arguable that maintaining the search warrant affidavit from the time of issuance is a better
practice. However, this is ultimately a policy decision. The Respondents' current
practice does not violate the Constitutions.
d.

The Petitioner has not cited any authority requiring the court to
maintain physical custody of documents at all times.

The Petitioner has cited various cases discussing access to court records and search
warrants. The Respondents again do not question the right of access to court records.
This right of access is preserved and protected by the provisions of GRAMA and the
judiciary's records access rules which provide access when a return is filed. The
Petitioner has not provided any cases which address situations similar to this and the
Petitioner admits that he has not provided any cases which require a magistrate and/or a
court to physically maintain records at all times. The Petitioner has not provided
any cases which prohibit a magistrate from entrusting documents to a law enforcement
officer until they are later filed with the court.
The Petitioner claims that the reason he has not cited any cases is because Utah is
completely unique in its practice. The Petitioner implies that magistrates or courts in
7

A helpful statutory or rule change would place a specific time frame within which
law enforcement must return a warrant - e.g. 5 days.
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every other state retain copies of the search documents. However, the Petitioner has not
provided evidence or authority showing that the Fourth District Court's practice is
completely unusual. Many states' statutes and rules, like Utah's, are silent on these
subjects.
For example, on the issue of maintaining the record from the time of issuance,
Wisconsin's statutes state that "a search warrant shall be issued with all practical secrecy,
and the complaint, affidavit or testimony upon which it is based shall not be filed with the
clerk or made public in any way until the search warrant is executed." Wisconsin statute
§ 968.21 (2004).8 The statute does not state who maintains the record between the time
of issuance and execution, and it would not be appropriate to speculate. However, the
fact that the statute specifically directs that the affidavit shall not be immediately filed is
significant. The affidavit is apparently not immediately considered to be a court record.
South Dakota Codified Laws § 23A-35-4.1 (2004) states that "if not filed earlier,
any affidavit in support of a warrant shall be filed with the court when the warrant and
inventory are returned." This law also seems to contemplate that an affidavit need not be
immediately filed, and is not immediately considered to be a court record.

Authority from other jurisdictions is found in Addendum "C."
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On the issue of access to search warrant documents, Arizona and California
statutes state that "the documents and records of the court relating to the search warrant
need not be open to the public until the execution and return of the warrant or the
expiration of the five day period after issuance. Thereafter, if the warrant has been
served, such documents and records shall be open to the public as a judicial record." See
e.g. California Penal Code § 1534 and A.R.S. § 13-3918. Michigan Codes state that "on
the fifty-sixth day following the issuance of a search warrant, the search warrant, the
search warrant affidavit contained in any court file or court record retention system is
public information unless, before the fifty-sixth day after the search warrant is issued [the
warrant is sealed]." MCLS § 780.651 (2004). It is not unusual for states to withhold
access to documents for a period of time.
—In addition-lo showing t h j t t ^

unusual, these authorities

help to illustrate various possibilities with search warrant procedures and access.
Suppose, for example, that the Utah Code is amended to require a law enforcement
officer to file a search warrant return within five days after execution (as is required in
Arizona), rather than "promptly," as is now required. If an individual whose home had
been searched appeared at the court six days after the search was conducted to obtain a
copy of the search warrant and search warrant affidavit, and the documents were
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provided, the Respondents believe that situation would not result in a presumptively
unreasonable search, even if the law enforcement officer, and not the magistrate, had
maintained the search warrant documents prior to filing. Or suppose a scenario in which
a search warrant is issued and within 24 hours the search warrant is executed and the
return is filed with the court, before the documents are requested by an interested
individual. The Respondents do not believe that this situation would create a
presumptively unreasonable search. Or, as a final scenario, suppose that a magistrate,
when issuing a warrant, does not retain a copy but instructs the law enforcement officer to
provide a copy of the affidavit to the property owner at the time the search is conducted.
The fact that the magistrate does not retain a copy of the documents at that time would not
create a presumptively unreasonable search, but that is what the Petitioner proposes.
These situations would not create presumptively unreasonable searches even if the court
did not maintain the search warrant documents until after the time that the return is filed.
In addition to these authorities, the Court of Appeals of Kentucky has construed a
question similar to the one at issue in this case. In Commonwealth v. Wilson. 610 S.W.2d
896 (Ky. App. 1980), a defendant filed a motion to suppress, based on the fact that a
search warrant affidavit was not filed with the court clerk until after the search warrant
was executed. Rule 13.10 of the Kentucky Rules of Criminal Procedure described the
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process for issuing search warrants. The Kentucky Court of Appeals found that the rule
did not address the filing of search warrant pleadings. The court therefore looked to the
Kentucky Rules of Civil Procedure for direction. The court determined that, under the
Kentucky Rules of Civil Procedure, the affidavit should have been filed immediately with
the court clerk. The magistrate had retained a copy of the affidavit, but did not file the
affidavit for 32 days. The Court determined that the delay in filing the affidavit did not
render the search unreasonable. The court noted that "the fundamental purpose of
requiring an affidavit in support of the warrant is to protect persons and their property
from searches that are not founded on probable cause.... There is no allegation that the
search was conducted without probable cause." Id. at 897. The search was therefore
reasonable. 14 at 897. In Siverson v. Olson. 40 P.2d 65, 67 (Or. 1935), the court stated
that the failure to file a search warrant affidavit was "merely the non-performance of a
ministerial duty and did not affect the validity of the search warrant."
Those authorities bolster the argument that retaining, maintaining and filing search
warrant documents is not directly related to the reasonableness of a search. The
reasonableness of a search is tied to probable cause. The complete absence of an affidavit
might undermine a probable cause determination. However, the fact that an affidavit has
a circuitous route to a court does not.
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A review of statutes and rules from other jurisdictions would show that many
states specifically require the judge or magistrate to retain a copy of the search warrant
and the search warrant affidavit. However, as the above cases show, the failure to follow
such a rule or statute would not automatically render the ensuing search unconstitutional.
As has been stated, it can be argued that maintaining the documents is a better practice for
the court. This concept should be seriously considered in court rule. The failure to
follow such a practice, however, does not render all of the searches in Utah
unconstitutional.
e.

The unique role of magistrates mitigates against requiring the court to
maintain documents from the time of issuance.

The Petitioner suggests that it is very unusual for the court to relinquish custody of
court documents. The Petitioner notes that, in situations such as protective orders,
temporary restraining orders, etc., the court retains a copy or the original. The
Respondent's recognize that, in the vast majority of situations, the court retains the
original or a copy.9 However, search warrant practice is unique.
The issuance of a search warrant is not a part of a criminal case file. The examples
9

An example of another type of document that is not immediately maintained by
the court is an unlawful detainer summons issued under § 78-36-8. The court sets the
number of days within which a defendant must answer and then returns the summons to
the plaintiff for service.
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cited by Petitioner involve cases that have been filed. A criminal case is not initiated until
an information is filed. See Utah Code Ann. § 77-2-2(3). "[T]he issuance of a search
warrant is a 'preliminary' decision when looking at a criminal prosecution as a whole."
State v. Thomas, 961 P.2d 299,304 (Utah 1998). The search warrant is a part of a
criminal investigation and the court does not conduct that investigation. Under the Utah
Code of Judicial Administration, search warrants are classified as "administrative"
documents because they are not yet part of a case file. Rule 4-202.02(1), Utah Code of
Judicial Administration.
In addition to the case types being different, all of the situations referenced by the
Petitioner are performed by judges in the role of a judge. A search warrant is issued by a
judge, but in the role of a magistrate. In State v. Humphrey. 823 P.2d 464 (Utah 1991),
this court addressed the role of a magistrate in relation to a bind-over. The defendants in
that case had been bound-over from a circuit court to a district court auid subsequently
filed motions to quash the bind-over. The district court denied the motions. One of the
issues in the case was the status of the magistrate's bind-over orders. The court stated
that "although the magistrate in each case also happened to be a circuit court judge (as is
true in most cases), our statutory provisions make an unmistakable distinction between
the functions and powers of a judicial officer acting as magistrate and one acting as judge
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of a court." J d at 467. The court further stated that
these individuals, when sitting as magistrates have the
jurisdiction and powers conferred by law upon magistrates
and not those that pertain to their respective judicial offices.
Magistrates are not circuit courts. Furthermore, because the
statutory definition of magistrate includes judges of courts not
of record . . . the respective functions of courts of record and
magistrates are not coextensive. Id.
A search warrant is issued by a magistrate. A magistrate may issue a warrant for a
case that may be filed in a different court. A warrant might be issued by a magistrate who
sits in a court not of record. A magistrate's authority is not coextensive with the court on
which the magistrate sits as a judge. Generally, a magistrate may issue a search warrant
to any area in the state. Under § 78-7-17.5(2)(c), a justice court judge exercising the
authority of a magistrate may "issue search warrants only within the judicial district."
Although it might be unusual, a Fourth District magistrate can issue a warrant for an area
covered by the Third District, and a Fourth District magistrate in a court not of record
may issue a warrant in a matter that will be filed in a court of record. Search warrant
proceedings are thus unique in relation to the examples provided by the Petitioner. The
magistrate's authority is not coextensive with the court on which the magistrate sits and
the search warrant records might therefore find their way to a different court.
Under § 77-23-209, when a search warrant is returned to the issuing magistrate, if
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the magistrate "is without authority to proceed further with respect to the offense under
which the warrant is issued, he shall return them to the appropriate court of the county
having jurisdiction within 15 days after the return." Just as the authority of the magistrate
is not coextensive with the qourt on which the magistrate serves, the orders and warrants
issued by the magistrate do not necessarily appertain to or belong to that court. Under
these circumstances, it is constitutional to not require that the documents be immediately
filed with a court. A magistrate could retain the documents until later filing with the
court. The magistrate may also permit safe keeping of the documents with law
enforcement officers pending execution of the warrant and prompt return.
Rule 4-205(3) of the Utah Code of Judicial Administration allows court records to
be removed from a courthouse by non-court personnel, upon receiving "permission of the
court." A court thus has authority to entrust its records to others. The rule states that the
person who receives the record "is responsible for the security and integrity of the
record." The Petitioner claims that when a court allows a record to be removed, the court
retains a copy. This assertion is not true. The court allows officers of the court and
others subject to judicial control to remove and temporarily keep court records. For
example, after a return is filed, a law enforcement officer could receive temporary
custody of documents that the officer previously returned. A magistrate could similarly
39
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entrust those documents to the law enforcement officer at an earlier point, before a return
is filed. Under these circumstances, and given the fact that a search warrant does not
automatically belong to the court on which the magistrate sits, the Constitutions do not
require these documents to be immediately maintained by the magistrate or at the court,
4,

The crux of the Petitioner's concern.
The most significant argument in support of the Petitioner's claim is the statement

that a law enforcement officer could alter an affidavit after the magistrate has issued the
warrant, and before the documents are returned to the court. Despite the Petitioner's
assertions to the contrary, the scenario is hypothetical and is not based on any facts in this
case or any other known case. It would be difficult to find any case in which a court has
granted relief based on such a hypothetical set of facts. It is difficult to imagine a case in
wEIcinEeseTacts would arise. When a law enforcement officer requests a search warrant,
the officer's role is to inform the magistrate that probable cause exists for the search. The
officer performs this role by presenting an affidavit showing probable cause. When an
officer convinces a magistrate that probable cause exists, the officer's role is fulfilled.
There is no need or incentive to change information which has already been validated.
Even if an incentive existed, the question arises as to whether a court is culpable if
it does not take action to completely eliminate the possibility for alteration. The
40
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Respondents are not cavalierly dismissing the possibility of alteration. However, a
practice that creates merely the potential for a constitutional violation - i.e. an altered
affidavit - is not itself a constitutional violation.
The Respondents have been accused of violating individuals' constitutional rights.
The Respondents vigorously deny constitutional violations. A magistrate must validate
probable cause arid authorize appropriate searches. The magistrate may otherwise rely on
the law enforcement officer to fulfill his or her professional responsibilities and protect
the integrity of warrant documents. The magistrate is not constitutionally required to
prevent the opportunity for illegal conduct by a law enforcement officer.
5.

The Petitioner is not entitled to attorney's fees or costs.
The Petitioner has requested attorney's fees and costs under 42 U.S.C. § 1983 and

42 U.S.C. § 1988. 42 U.S.C. § 1988(b) states that "in any action brought against a
judicial officer for an act or omission taken in such officer's judicial capacity such officer
shall not be held liable for any costs, including attorney's fees, unless such action was
clearly in excess of such officer's jurisdiction."
The Petitioner has not shown how this statute applies in an extraordinary writ case.
The Petitioner also has not provided significant argument as to how he believes the
Respondents acted "clearly in excess" of their jurisdiction. The Petitioner states that the
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actions were unconstitutional and therefore in excess of jurisdiction. An unconstitutional
act does not equate to acting in excess of jurisdiction. There are few cases which discuss
this principle. In Kampfer v. Scullin. 989 F. Supp. 194,202 (N.D.N.Y. 1997) the court
stated that allegations involving "acts . . . that [the judge] only took or could only have
taken in his capacity as a judge" would not support an award of fees. The allegations
against the Respondents are in their official capacity. The actions could only be
performed by a judicial officer, or those aiding a judicial officer. Attorney fees are
therefore not warranted.
Even if this court were to determine that the Respondents failed to perform a
required act or otherwise abused their discretion, the Respondents did not act in excess of
their jurisdiction. The Respondents have jurisdiction over search warrant practices and
I n i ^ ^ a b l i ^ ^ l i c i e s related to those practices. If the policies prove to be inappropriate,
that does not constitute a clear absence of jurisdiction.
Conclusion
The Respondents recognize the important rights associated with the search of an
individual's home. The Respondent judges/magistrates protect this very important right by
ensuring that search warrants are only issued upon probable cause, with the area to be
searched particularly described in the warrant.

When a search is conducted, the
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Respondent's policies recognize the rights of those who may have standing to contest a
search as well as the public in general to have access to search warrant documents. The
Respondents provide this access when a return is filed, after the court knows that a search
has been conducted. The magistrates' policy of entrusting search warrant documents to law
enforcement officers is not per se unconstitutional.
The Respondents welcome suggestions for ways to improve search warrant practices
to protect the interests and rights of all those involved, but adamantly resist any argument that
their practice is violating citizens' constitutional rights. Because the Petitioner does not have
standing to enjoin the Fourth District Court's future actions, these issues should be resolved
by the appropriate administrative bodies. The Petition should therefore be denied.
DATED this (j2

day of July, 2005.

A^/

Brent M. Johnson, Attwney for
Judge James R. Taylor, et. al,
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Mailing Certificate
This is to certify that a true and correct copy of the foregoing Response to Petition for
Extraordinary Writ was mailed first class, postage prepaid and addressed as follows on this
/j^day

of July, 2005.
Brian Barnard
Utah Legal Clinic
214 East Fifth South Street
Salt Lake City, Utah 84111-3204

Diana Pollock
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IN THE.F.OURTH DISTRICT COURT, STATE OF UTAH
COIUNTY OF UTAH, PROVO DEPARTMENT

STATE OF UTAH, EXPARTE

IN THE MATTER OF:

A NARCOTICS INVESTIGATION
850 East 900 South
Provo, UT 84601

)
)
)
)
)
)
)

PROBABLE CAUSE AFFIDAVIT

IN SUPPORT AND APPLICATION

FOR A SEARCH WARRANT

Detective Troy Beebe, comes now having been duly sworn, who deposes and states as followi:

I.

That your affiant is a poliice officer in and for the City of Provo City, and is currently
assigned to the Utah County Major Crimes Task Force, which includes working drug crimes
as well as gang iinterdiction and property crimes. Your affiant has been a police officer since
1992. That your affiaojt has received training from the POST Drug Academy. Utah Stat©
of controlled substances. Your affiant is certified a* a drug
Police Academy in identification
i
recognition examiner for the State of Utah. Your affiant has experience in undercover
narcotic buys, confidential informant narcotic buys, methods of narcotic use, controlled
substance identification,, controlled buy rituals, surveillance and other investigative
techniques. Your affiant has experience drafting and executing search warrants. Your affiant
has executed search warrants which have resulted in the arrest, conviction and seizures of
property, which includes money, weapons, drugs, drug paraphernalia and automobiles.

That your affiant received information from a Citizen informant that the residence 850 East
900 South Provo, UT is a source of controlled substance distribution. Confidential source
stated that within the last three weeks he/she has observed individuals arriving at the
residence staying for a short period or time then leaving in vehicles. Citizen informant stated
that individuals would often leave there vehicle's running while entering the residence.
Your affiant conducted an independent investigation. Your affiant conducted surveillance on
the residence and observed several vehicles at the residence. Your affiant observed two
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vehicles arrive at the residence park on the north side of 900 South then enter the residence
stay for a short period of time the exit the residence and leave in the vehicle.
That on 10/06/2004 your affiant collected the trash can from Infrontof the residence 850
East 900 South, Provo Ut. The trash can is black with the numeral indicators 850 stenciled
on the exterior of the can. Found in the can was correspondence for Brenda Wimmer, Katie
Wimmer, and David Welsh, Also found in the trash can was two plastic twists with a white
powdery residue, and a glass pipe withresidueon the inside and char marks on the exterior
of the glass that field tested positive for methamphetamine. Both the plastic twists and pipe
are consistent with your affiant experience with the consumption of methamphctamine. All
three items where packaged sealed and placed into Utah County evidence by your affiant
Your affiant found that Brenda Wimmer has a Utah Criminal History for possession of
mcthamphetamine, Found in the trash can was correspondence from David Welsh, Thii
correspondence was in the form of a letter from the Utah County Jail. Your affiant also
found that David Welsh has a Utah Criminal History for assault on a police officer., and
several counts of felony possession of controlled substance. Your affiant has served two
search warrants on David Welsh's residence in Provo in the past. David is cuirendy on
felony probation with adult probation and parole On both cases David foiled to comply with
officers serving the warrant resisting arrest Your affiant has found that David Welsh has a
propensity for violence. Your affiant has observed Nicole Wimmer sitting on thefrontporch.
Nicole has a Utah Criminal History for possession of a controlled substance and assault
From your affiant's training and experience methamphetamine is most commonly packaged '
in one gram or less packages and can be quickly or easily hidden on the person of those
present, and can be easily damaged, destroyed, altered or otherwise disposed of if notice of
impending search is given.

From your affiant's training and experience, persons at or arriving to this location, may be
there to purchase controlled subsxances. From your affiant's training an experience, persons
involved in the use or distribution ofcontrolled substances, often times will keep controlled
substances and paraphernalia on their persons. These amounts ofcontrolled substances and
paraphernalia can easily be secreted, altered or destroyed. From your affiant's training and
experience, persons involved in the use or distribution of methamphetamine are also
involved in the use of other controlled substances such as cocaine, heroin, L.S J5., ecstasy,
marijuana or other controlled substances. These items can easily be hidden on the person.
Failure to search the persons of those at or arriving to this residence for the presence of
methamphetamine, marijuana, heroin and related paraphernalia or controlled substances will
result in the loss of valuable evidence.
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7.

It is your affiants experience that persons 1 have encountered with the unlawful
use/distribution of controlled substances and associated paraphernalia, often keep these
items in outbuildings and vehicles. Failure to search the curtilage of the residence and the
vehicles located at or related to the individuals at this location at the time of the execution of
this warrant, will likely result in officers missing important evidence.

8.

That from your affiant's training and experience and due to prior search warrants over the
past several years that I have written, executed or assisted with, persons arriving at the
residence to purchase or use methamphetamine and other illegal controlled substances often
keep these items on their person or in their vehicles. Failure to search the persons and
vehicles of individuals at or arriving to the residence during the execution of the warrant will
result in officers missing valuable evidence,

9.

That the residence 850 East 900 South Provo, Ut, is located in an area that is easily observed
from the road way. That serving the warrant during the day time hours would allow for
individuals to observe Officers approaching the residence and provide individuals the
opportunity to secret, damage, or otherwise destroy the evidence sought in this investigation.

10.

From your affiant's training and experience, persons involved in the use / distribution of
controlled substances often use the telephone to conduct their business. These persons often
use pagers, computers, answering machines, telephones, caller identification devises, audio
and video equipment for recording their dealings. Failure to search these items will result in
officers missing valuable evidence.

11.

Your affiant requests that a search be conducted of this residence, persons at or arriving to,
vehicles related to persons at or arriving to, outbuildings, and curtilage for the presence of
v
controlled substances.

12.

Due to the fact that this distribution is ongoing during the night time hours your affiant
requests that the warrant be issued for the night time hours. Failure to search in a timely
manner will result in the persons residing at the residence to continue to use
methamphetamine and distribute it into the community.

13.

The residence to be searched is located at 850 East 900 South Provo, Ut, More particularly
described as a single family dwelling constructed of salmon brick. Thefrontdoor faces North
onto 900 South. The drive way is on the East side of the residence with a side door that feces
East There is a garage on the East side of the residence.

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

V*

W

U W V

14.

»»•-»*

,vw

Your affiant expects to locate mcthamphetaminc, other controlled substances, casht paper*,
scales, buy/owe sheets, paraphernalia and other items associated with the use/distribution of,
methamphetamine or other illegal controlled substances.

WHEREFORE, your affiant requests a v/arrant be issued by this court authorizing a search of
the residence located at 850 East 900 South, Provo Ut together with the curtilage, all
outbuildings and persons of all individuals present at the time of the search as well as the
persons of the individuals arriving during the search and their vehicles for the presence of
controlled substances, together with associated paraphernalia including items used or capable
of being used for the storage* use, production or distribution of methamphetamine, or any
other controlled substances. That this wanrant is to be executed during the night time hours
without giving prior notice of intent

Subscribed to and sworn before me thi
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STATEOFUTAH,
Plaintiff;

:

vs.

:

850 East 900 South,
Provo.Utah.

District Judge
Endorsement

<^fv&

'

:

SEARCH WARRANT
Criminal No.

It has been established by oath or
affirmation made or submitted to me this
«=f day of <^><^k - 2004, that there is probable cause to
believe the following:
1-

The property described below:

was unlawfully acquired or unlawfully possessed;
__,_„„__

_ __ ^ . j ) c c n u s e j o r i$ possessed for the purpose olbcing used to commit or
conceal the commission of an offense; or
is evidence of illegal conduct.

^A^k

^^^)

"

2.
The property described below is most probably located at the
premises also set forth below.

3.
The person or entity in possession of the property is a party to the
alleged illegal conduct.
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4.

This warrant may be served during the night time hours.
That the residence is located in an area that is easily observed from
the roadway, providing individuals in the residence an opportunity
to observe Officers approaching and damage, alter or other wise
destroy the evidence sought

Qs^A

5.

This warrant may be served without giving prior notice of Intent
That individuals known tofrequentthe residence have a Utah
Criminal History indicating a propensity for violence.

NOW, THEREFORE, YOU AND EACH OF YOU, are hereby directed to conduct a search of
the residence located at 850 East 900 South Provo, Ut The residence is more particularly
described as a single family dwelling constructed of salmon brick with a white trim. The
front door faces North onto 900 South- The drive way is on the East side of the residence
with a side door that faces East. There is a garage on the East side of the residence.
You arc also hereby directed to search the residence, and persons at or arriving to, vehicles related
to persons at or arriving to, outbuildings, and curtilage present at 850 East 900 South Provo, Ut,
for the following items; methamphetamine, other controlled substances, paraphernalia, cash,
buy/owe sheets, scales, packaging material, and other items indicative of the use/distribution of
controlled substances to include electronic messaging devices such as pagers, cell phones,
computers, caller id equipment and items of correspondence relating to suspects.
IF YOU FIND THE DESCRIBED PROPERTY at the residence of 850 East 900
South Provo, Ut, you are directed to bring the property forthwith before me at the above Court
or to hold the same in your possession pending further order of this court You are instructed to
leave a receipt for the property with the person in whose possession the property is found or at
the premises where the property was located. After execution of the warrant you shall promptly
make a verified return of the warrant to me together with a written inventory of any property
seized identifying the place where the property is being held,
THIS WARRANT MUST BE SERVED^FQflN TEN (10) DAYS FROM THE
DATE OF ISSUANCE.
DATED this

y

day of

^ £ ^ $ ^ 0 0 4 . /11 S3

.jrtm.
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63-2-301. ^Records that must be disclosed.

(1) The following records are public except to the extent they contain information expressly
permitted to be treated confidentially under the provisions of Subsections 63-2-201 (3)(b) and

asm
(a) laws;
(b) names, gender, gross compensation, job titles, job descriptions, business addresses,
business telephone numbers, number of hours worked per pay period, dates of employment, and
relevant education, previous employment, and similar job qualifications of the governmental
entity's former and present employees and officers excluding:
(i) undercover law enforcement personnel; and
(ii) investigative personnel if disclosure could reasonably be expected to impair the
effectiveness of investigations or endanger any individual's safety,
(c) final opinions, including concurring and dissenting opinions, and orders that are made by
a governmental entity in an administrative, adjudicative, or judicial proceeding except that if the
proceedings were properly closed to the public, the opinion and order may be withheld to the
extent that they contain information that is private, controlled, or protected;
(d) final interpretations of statutes or rules by a governmental entity unless classified as
protected as provided in Subsections 63-2-304(16), (17), and (18);
(e) information contained in or compiled from a transcript, minutes, or report of the open
portions of a meeting of a governmental entity as provided by Title 52, Chapter 4, Open and
Public Meetings, including the records of all votes of each member of the governmental entity,
(f) judicial records unless a court orders the records to be restricted under the rules of civil or
criminal procedure or unless the records are private under this chapter;
(g) unless otherwise classified as private under Section 63-2-302.5, records or parts of
records filed with or maintained by county recorders, clerks, treasurers, surveyors, zoning
commissions, the Division of Forestry, Fire and State Lands, the School and Institutional Trust
Lands Administration, the Division of Oil, Gas and Mining, the Division of Water Rights, or
other governmental entities that give public notice of:
(i) titles or encumbrances to real property,
(ii) restrictions on the use of real property,
(iii) the capacity of persons to take or convey title to real property, or
© 2005 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. Use of this product is subject to the
restrictions and terms and conditions of the Matthew Bender Master Agreement
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(iv) tax status for real and personal property,
(h) records of the Department of Commerce that evidence incorporations, mergers, name
changes, and uni form commercial code filings;
(i) data on individuals that would otherwise be private under this chapter if the individual
who is the subject of the record has given the governmental entity written permission to make the
records available to the public;
(j) documentation of the compensation that a governmental entity pays to a contractor or
private provider;
(k) summary data; and
(1) voter registration records, including an individual's voting history, except for those parts of
the record that are classified as private in Subsection 63-2-302(l)(i).
(2) The following records are normally public, but to the extent that a record is expressly
exempt from disclosure, access may be restricted under Subsection 63-2-201(3)(b), Section
63-2-302, 63-2-303, or 63-2-304:
(a) administrative staff manuals, instructions to staff, and statements of policy;
(b) records documenting a contractor's or private provider's compliance with the terms of a
contract with a governmental entity,
(c) records documenting the services provided by a contractor or a private provider to the
extent the records would be public if prepared by the governmental entity,
(d) contracts entered into by a governmental entity
(e) any account, voucher, or contract that deals with the receipt or expenditure of funds by a
governmental entity
(f) records relating to government assistance or incentives publicly disclosed, contracted for,
or given by a governmental entity, encouraging a person to expand or relocate a business in Utah,
except as provided in Subsection 63-2-304(35);
(g) chronological logs and initial contact reports;
(h) correspondence by and with a governmental entity in which the governmental entity
determines or states an opinion upon the rights of the state, a political subdivision, the public, or
any person;
(i) empirical data contained in drafts if:
(i) the empirical data is not reasonably available to the requester elsewhere in similar form;
© 2005 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. Use of this product is subject to the
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and
(ii) the governmental entity is given a reasonable opportunity to correct any errors or make
nonsubstantive changes before release;
(j) drafts that are circulated to anyone other than:
(i) a governmental entity,
(ii) a political subdivision;
(iii) a federal agency if the governmental entity and the federal agency are jointly responsible
for implementation of a program or project that has been legislatively approved;
(iv) a government-managed corporation; or
(v) a contractor or private provider;
(k) drafts that have never been finalized but were relied upon by the governmental entity in
carrying out action or policy,
(1) original data in a computer program if the governmental entity chooses not to disclose the
program;
(m) arrest warrants after issuance, except that, for good cause, a court may order restricted
access to arrest warrants prior to service;
(n) search warrants after execution and filing of the return, except that a court, for good
cause, may order restricted access to search warrants prior to trial;
(o) records that would disclose information relating to formal charges or disciplinary actions
against a past or present governmental entity employee if:
(i) the disciplinary action has been completed and all time periods for administrative appeal
have expired; and
(ii) the charges on which the disciplinary action was based were sustained;
(p) records maintained by the Division of Forestry, Fire and State Lands, the School and
Institutional Trust Lands Administration, or the Division of Oil, Gas and Mining that evidence
mineral production on government lands;
(q) final audit reports;
(r) occupational and professional licenses;
(s) business licenses; and
© 2005 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. Use of this product is subject to the
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(t) a notice of violation, a notice of agency action under Section 63-46b-3, or similar records
used to initiate proceedings for discipline or sanctions against persons regulated by a
governmental entity, but not including records that initiate employee discipline.
(3) The list of public records in this section is not exhaustive and should not be used to limit
access to records.
History: C. 1953, 63-2-301, enacted by L. 1991, ch. 259, § 18; 1992, ch. 280, § 25; 1994, ch.
99, § 2; 1995, ch. 133, § 1; 1996, ch. 159, § 3; 1999, ch. 48, § 3; 2001 (1st S.S.), ch. 8, § 10;
2002, ch. 97, § 3; 2002, ch. 191, §§ 4,8; 2004, ch. 90, § 66.
Administrative Rules. - This section is implemented by, interpreted by, or cited as authority
for the following administrative rule(s): R137-2, R277-103.
77-1-3. Definitions.

For the purpose of this act:
(1) "Criminal action" means the proceedings by which a person is charged, accused, and
brought to trial for a public offense.
(2) "Indictment" means an accusation in writing presented by a grand jury to the district court
charging a person with a public offense.
(3) "Information" means an accusation* in writing, charging a person with a public offense
which is presented, signed, and filed in the office of the clerk where the prosecution is
commenced pursuant to Section 77-2-1.1.
(4) "Magistrate" means a justice or judge of a court of record or not of record or a
commissioner of such a court appointed in accordance with Section 78-3-31, except that the
authority of a court commissioner to act as a magistrate shall be limited by rule of the judicial
council. The judicial council rules shall not exceed constitutional limitations upon the delegation
ofjudicial authority.
History: C. 1953, 77-1-3, enacted by L. 1980, ch. 15, § 2; 1981, ch. 68, § 1; 1983, ch. 212, § 1;
1985, ch. 174, § 2; 1985, ch. 212, § 16; 1990, ch. 59, § 26; 1991, ch. 268, § 16; 1992, ch. 33, §
l;1995,ch.201,§2.
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77-2-2. Definitions.

For the purpose of this chapter:
(1) "Screening" means the process used by a prosecuting attorney to terminate investigative
action, proceed with prosecution, move to dismiss a prosecution that has been commenced, or
cause a prosecution to be diverted;
(2) "Diversion" means suspending criminal proceedings prior to conviction on the condition
that a defendant agree to participate in a rehabilitation program or make restitution to the victim
or fulfill some other condition; and
(3) "Commencement of prosecution" means the filing of an information or an indictment. ,
History: C. 1953,77-2-2, enacted by L. 1980, ch. 15, § 2.
77-23-204. Examination of complainant and witnesses - Witness not in physical
presence of magistrate - Duplicate original warrants - Return.

(1) All evidence to be considered by a magistrate in the issuance of a search warrant shall be
given on oath and either reduced to writing or recorded verbatim. Transcription of the recorded
testimony need not precede the issuance of the warrant. Any person having standing to contest
the search may request and shall be provided with a transcription of the recorded testimony in
supportof the application for the w a r r a n t , _ _ _ _ . . _ _ _
(2) When the circumstances make it reasonable to do so in the absence of an affidavit, a
search warrant may be issued upon sworn oral testimony of a person who is not in the physical
presence of the magistrate, provided the magistrate is satisfied that probable cause exists for the
issuance of the warrant. The sworn oral testimony may be communicated to the magistrate by
telephone or other appropriate means and shall be recorded and transcribed. After transcription,
the statement shall be certified by the magistrate and filed with the court. This statement shall be
deemed to be an affidavit for purposes of this section.
(a) The grounds for issuance and contents of the warrant issued pursuant to Subsection (2)
shall be those required by this chapter. Prior to issuance of the warrant, the magistrate shall
require the peace officer or the prosecuting attorney who is requesting the warrant to read to him
verbatim the contents of the warrant. The magistrate may direct that specific modifications be
made in the warrant. Upon approval, the magistrate shall direct the peace officer or the
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prosecuting attorney for the government who is requesting the warrant to sign the magistrate's
name on the warrant. This warrant shall be called a duplicate original warrant and shall be
deemed a warrant for purposes of this chapter. In these cases the magistrate shall cause to be
made an original warrant. The magistrate shall enter the exact time of issuance of the duplicate
original warrant on the face of the original warrant
(b) Return of a duplicate original warrant and the original warrant shall be in conformity with
this chapter. Upon return, the magistrate shall require the person who gave the sworn oral
testimony establishing the grounds for issuance of the warrant to sign a copy of the transcript.
(3) If probable cause is shown, the magistrate shall issue a search warrant.
History: C. 1953, 77-23-4, enacted by L. 1980, ch. 15, § 2; renumbered by L. 1994, ch. 142, §
6; 1998, ch. 282, § 77.
Link to 2005 Legislation Affecting this Section
77-23-205. Time for service - Officer may request assistance.

(1) The magistrate shall insert a direction in the warrant that it be served in the daytime,
unless the affidavits or oral testimony state a reasonable cause to believe a search is necessary in
the night to seize the property prior to it being concealed, destroyed, damaged, altered, or for
other good reason; in which case he may insert a direction that it be served any time of the day or
night. An officer may request other persons to assist him in conducting the search.
(2) The search warrant shall be served within ten days from the date of issuance. Any search
warrant not executed within this time shall be void and shall be returned to the court or
magistrate as not executed.
History: C. 1953, 77-23-5, enacted by L. 1980, ch. 15, § 2; renumbered by L. 1994, ch. 142, §
7.
77-23-207. Return - Inventory of property taken.

The officer, after execution of the warrant, shall promptly make a verified return of the
warrant to the magistrate and deliver a written inventory of anything seized, stating the place
where it is being held.
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History: C. 1953, 77-23-7, enacted by L. 1980, cb. 15, § 2; renumbered by L. 1994, ch. 142, §

77-23-209. Return of papers to district court

The magistrate shall annex to the depositions and affidavits upon which the search warrant is
based, the search warrant, the return, and the inventory. If he is without authority to proceed
farther with respect to the offense under which the warrant was issued, he shall return them to the
appropriate court of the county having jurisdiction within 15 days after the return.
History: C. 1953,77-23-9, enacted by L. 1980, ch. 15, § 2; renumbered by L. 1994, ch. 142, §
11.
Link to 2005 Legislation Affecting this Section
78-7-17.5. Authority of magistrate.

(1) Except as otherwise provided by law, a magistrate as defined in Section 77-1-3 shall have
the authority to:
(a) commit a person to incarceration prior to trial;
(b) set or deny bail under Section 77-20-1 and release upon the payment of bail and
satisfaction of any other conditions of release;
(c) issue to any place in the state summonses and warrants of search and arrest and authorize
administrative traffic checkpoints under Section 77-23-104;
(d) conduct an initial appearance in a felony,
(e) conduct arraignments;
(f) conduct a preliminary examination to determine probable cause;
(g) appoint attorneys and order recoupment of attorney fees;
(h) order the preparation of presentence investigations and reports;
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(i) issue temporary orders as provided by rule of the Judicial Council; and
(j) perform any other act or function authorized by statute.
(2) A judge of the justice court may exercise the authority of a magistrate specified in
Subsection (1) with the following limitations:
(a) a judge of the justice court may conduct an initial appearance, preliminary examination, or
arraignment in a felony case as provided by rule of the Judicial Council;
(b) a judge of the justice court may not set bail in a capital felony nor deny bail in apy case;
and
(c) a judge of the justice court may authorize administrative traffic checkpoints under Section
77-23-104 and issue search warrants only within the judicial district
History: C. 1953, 78-7-17.5, enacted by L. 1991, ch. 268, § 47; 1993, ch. 159, § 13; 1994, ch.
35, § 1; 1997, ch. 212, § 2; 2001, ch. 118, §§ 2,4; 2004, ch. 150, § 4.
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Rule 65B. Extraordinary relief.

(a) Availability of remedy. Where no other plain, speedy and adequate remedy is available, a
person may petition the court for extraordinary relief on any of the grounds set forth in paragraph
(b) (involving wrongful restraint on personal liberty), paragraph (c) (involving the wrongful use
of public or corporate authority) or paragraph (d) (involving the wrongful use of judicial
authority, the failure to exercise such authority, and actions by the Board of Pardons and Parole).
There shall be no special form of writ. Except for instances governed by Rule 65C, the
procedures in this rule shall govern proceedings on all petitions for extraordinary relief. To the
extent that this rule does not provide special procedures, proceedings on petitions for
extraordinary relief shall be governed by the procedures set forth elsewhere in these rules.
(b) Wrongful restraints on personal liberty.
(b)(1) Scope. Except for instances governed by Rule 65C, this paragraph shall govern all
petitions claiming that a person has been wrongfully restrained of personal liberty, and the court
may grant relief appropriate under this paragraph.
(b)(2) Commencement. The proceeding shall be commenced by filing a petition with the clerk
of the court in the district in which the petitioner is restrained or the respondent resides or in
which the alleged restraint is occurring.
(b)(3) Contents of the petition and attachments. The petition shall contain a short, plain
statement of the facts on the basis of which the petitioner seeks relief. It shall identify the
respondent and the place where the person is restrained. It shall state the cause or pretense of the
restraint, if known by the petitioner. It shall state whether the legality of the restraint has already
been adjudicatedjn a prior proceeding and, if so, the reasons for the denial of relief in the prior
proceeding. The petitioner shall attach to the petition any legal process available to the petitioner
that resulted in restraint. The petitioner shall also attach to the petition a copy of the pleadings
filed by the petitioner in any prior proceeding that adjudicated the legality of the restraint.
(b)(4) Memorandum of authorities. The petitioner shall not set forth argument or citations or
discuss authorities in the petition, but these may be set out in a separate memorandum, two
copies of which shall be filed with the petition.
(b)(5) Dismissal of frivolous claims. On review of the petition, if it is apparent to the court
that the legality of the restraint has already been adjudicated in a prior proceeding, or if for any
other reason any claim in the petition shall appear frivolous on its face, the court shall forthwith
issue an order dismissing the claim, stating that the claim is frivolous on its face and the reasons
for this conclusion. The order need not state findings of fact or conclusions of law. The order
shall be sent by mail to the petitioner. Proceedings on the claim shall terminate with the entry of
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the order of dismissal.
(b)(6) Responsive pleadings. If the petition is not dismissed as being frivolous on its face, the
court shall direct the clerk of the court to serve a copy of the petition and a copy of any
memorandum upon the respondent by mail. At the same time, the court may issue an order
directing the respondent to answer or otherwise respond to the petition, specifying a time within
which the respondent must comply. If the circumstances require, the court may also issue an
order directing the respondent to appear before the court for a hearing on the legality of the
restraint. An answer to a petition shall state plainly whether the respondent has restrained the
person alleged to have been restrained, whether the person so restrained has been transferred to
any other person, and if so, the identity of the transferee, the date of the transfer, and the reason
or authority for the transfer. Nothing in this paragraph shall be construed to prohibit the court
from ruling upon the petition based upon a dispositive motion.
(b)(7) Temporary relief. If it appears that the person alleged to be restrained will be removed
from the court's jurisdiction or will suffer irreparable injury before compliance with the hearing
order can be enforced, the court shall issue a warrant directing the sheriff to bring the respondent
before the court to be dealt with according to law. Pending a determination of the petition, the
court may place the person alleged to have been restrained in the custody of such other persons as
may be appropriate.
(b)(8) Alternative service of the hearing order. If the respondent cannot be found, or if it
appears that a person other than the respondent has custody of the person alleged to be restrained,
the hearing order and any other process issued by the court may be served on the person having
custody in the manner and with the same effect as if that person had been named as respondent in
the action.
(b)(9) Avoidance of service by respondent. If anyone having custody of the person alleged to
be restrained avoids service of the hearing order or attempts wrongfully to remove the person
from the court's jurisdiction, the sheriff shall immediately arrest the responsible person. The
sheriff shall forthwith bring the person arrested before the court to be dealt with according to law.
(b)(10) Hearing or other proceedings. In the event that the court orders a hearing, the court
shall hear the matter in a summary fashion and shall render judgment accordingly. The
respondent or other person having custody shall appear with the person alleged to be restrained
or shall state the reasons for failing to do so. The court may nevertheless direct the respondent to
bring before it the person alleged to be restrained. If the petitioner waives the right to be present
at the hearing, the court shall modify the hearing order accordingly. The hearing order shall not
be disobeyed for any defect of form or any misdescription in the order or the petition, if enough
is stated to impart the meaning and intent of the proceeding to the respondent.
(c) Wrongful use of or failure to exercise public authority.
(c)(1) Who may petition the court; security. The attorney general may, and when directed to
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do so by the governor shall, petition the court for relief on the grounds enumerated in this
paragraph. Any person who is not required to be represented by the attorney general and who is
aggrieved or threatened by one of the acts enumerated in subparagraph (2) of this paragraph may
petition the court under this paragraph if (A) the person claims to be entitled to an office
unlawfully held by another or (B) if the attorney general fails to file a petition under this
paragraph after receiving notice of the person's claim. A petition filed by a person other than the
attorney general under this paragraph shall be brought in the name of the petitioner, and the
petition shall be accompanied by an undertaking with sufficient sureties to pay any judgment for
costs and damages that may be recovered against the petitioner in the proceeding. The sureties
shall be in the form for bonds on appeal provided for in Rule 73.
(c)(2) Grounds for relief. Appropriate relief may be granted: (A) where a person usurps,
intrudes into, or unlawfully holds or exercises a public office, whether civil or military, a
franchise, or an office in a corporation created by the authority of the state of Utah; (B) where a
public officer does or permits any act that results in a forfeiture of the office; (C) where persons
act as a corporation in the state of Utah without being legally incorporated; (D) where any
corporation has violated the laws of the state of Utah relating to the creation, alteration or
renewal of corporations; or (E) where any corporation has forfeited or misused its corporate
rights, privileges or franchises.
(c)(3) Proceedings on the petition. On the filing of a petition, the court may require that
notice be given to adverse parties before issuing a hearing order, or may issue a hearing order
requiring the adverse party to appear at the hearing on the merits. The court may also grant
temporary relief in accordance with the terms of Rule 65 A.
(d) Wrongful use of judicial authority or failure to comply with duty; actions by board of
pardons and parole.
(d)(1) Who may petition. A person aggrieved or whose interests are threatened by any of the
acts enumerated in this paragraph may petition the court for relief.
(d)(2) Grounds for relief. Appropriate relief may be granted: (A) where an inferior court,
administrative agency, or officer exercising judicial functions has exceeded its jurisdiction or
abused its discretion; (B) where an inferior court, administrative agency, corporation or person
has failed to perform an act required by law as a duty of office, trust or station; (C) where an
inferior court, administrative agency, corporation or person has refused the petitioner the use or
enjoyment of a right or office to which the petitioner is entitled; or (D) where the Board of
Pardons and Parole has exceeded its jurisdiction or failed to perform an act required by
constitutional or statutory law.
(d)(3) Proceedings on the petition. On the filing of a petition, the court may require that
notice be given to adverse parties before issuing a hearing order, or may issue a hearing order
requiring the adverse party to appear at the hearing on the merits. The court may direct the
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inferior court, administrative agency, officer, corporation or other person named as respondent to
deliver to the court a transcript or other record of the proceedings. The court may also grant
temporary relief in accordance with the terms of Rule 65 A.
(d)(4) Scope of review. Where the challenged proceedings are judicial in nature, the court's
review shall not extend further than to determine whether the respondent has regularly pursued
its authority.
History: Amended effective September 1,1991; May 1,1993; July 1,1996.
Rule 4-202.02. Records classification.

Intent:

.

To classify records created or maintained by the judicial branch.
Applicability:
This rule applies to all courts of record and not of record and to the Administrative Office of
the Courts.
Statement of the Rule:
(1) Public administrative records. The following administrative records are public, except to
the extent they are classified otherwise or contain information classified otherwise by this or
other Council rule, or by conflicting state or federal statute, regulation or rule:
(1)(A) court rules, rules ofjudicial administration, and administrative orders;
(1)(B) the following publications from the administrative office: annual reports, fine/bail
schedule, records retention schedules, benchbooks, justice court manuals, staff manuals,
instructions to staff, statements of policy, personnel policies and procedures, special reports,
judicial nominating commission procedures, and final reports of special task forces, committees
or commissions after the same have been released by the Council or the court that requested the
study,
(1)(C) names, gender, gross compensation (reported as gross salary and benefits), job titles,
job descriptions, business addresses, business telephone numbers, number of hours worked per
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pay period, dates of employment, and relevant education, previous employment, and similar job
qualifications of former and present employees and officers;
(1)(D) final opinions, including concurring and dissenting opinions, and orders that are made
in administrative or adjudicative proceedings, except that if the proceedings were properly closed
to the public, the opinion and order may be withheld to the extent that they contain information
that is private, controlled, or protected;
(1)(E) final interpretations of statutes or rules, unless they are prepared in anticipation of
litigation and are not subject to discovery, are attorney work product, or contain privileged
communications between the judicial branch and an attorney,
(1)(F) information contained in or compiled from a transcript, minutes, or report of the open
portions of a meeting of a governmental entity as provided by Utah Code Title 52, Chapter 4,
including the record of all votes;
(1)(G) data on individuals that would otherwise be private if the individual who is the subject
of the record has given written permission to make the records available to the public;
(1)(H) documentation of the compensation that is paid to a contractor or private provider,
(1)(I) summary data;
(1)(J) records documenting a contractor's or private provider's compliance with the terms of a
contract;
(1)(K) records documenting the services provided by a contractor or a private provider to the
extent the records would be public if prepared by the judicial branch;
(1)(L) contracts entered into by the judicial branch;
^ (i)(M) any account, voucher, or contract that deals with the receipt or expenditure of funds;
(1)(N) correspondence by and with the judicial branch in which the judicial branch
determines or states an opinion upon the rights of the state, a political subdivision, the public, or
any person;
(1)(0) empirical data contained in drafts if the empirical data is not reasonably available to
the requester elsewhere in similar form and if the judicial branch is given a reasonable
opportunity to correct any errors or make nonsubstantive changes before release;
(1)(P) drafts that are circulated to anyone other than a governmental entity, a political
subdivision, a federal agency if the judicial branch and the federal agency are jointly responsible
for implementation of a program or project that has been legislatively approved, a
government-managed corporation, or a contractor or private provider;
(1)(Q) drafts that have never been finalized but were relied upon in carrying out action or
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policy;
•

•

.

.

.

'

(1)(R) original data in a computer program if the judicial branch chooses not to disclose the
program;
(1)(S) arrest warrants after issuance, except that, for good cause, a court may order restricted
access to arrest warrants prior to service;
',
(1)(T) search warrants after execution and filing of the return, except that a court, for good
cause, may order restricted access to search warrants prior to trial;
(1)(U) records that would disclose information relating to formal charges or disciplinary
actions against a past or present judicial branch employee if the disciplinary action has been
completed and all time periods for administrative appeal have expired, and if the formal charges
were sustained;
(1)(V) final audit reports;
(1)(W) a notice of violation, a notice of agency action under Section 63-46b-3, or similar
records used to initiate proceedings for discipline or sanctions against persons regulated by the
judicial branch, but not including records that initiate employee discipline.
(2) Public judicial records. The following judicial records are public, except to the extent
they are classified otherwise or contain information classified otherwise by this or other Council
rule, or by conflicting state or federal statute, regulation or rule:
(2)(A) casefiles;
(2)(B) a copy of the official court record or official minutes of an open court hearing and any
transcript of them; and
"~"~i(2)(C)rexhibits whichhave been offered, identified, marked and admitted in any proceeding
in accordance with Rule 4-206.
(2)(D) Notwithstanding Rule 4-202.02(9) and Rule 4-202.03(9), if a petition, indictment, or
information is filed charging a person 14 years of age or older with a felony or an offense that
would be a felony if committed by an adult, the petition, indictment or information, the
adjudication order, the disposition order, and the delinquency history summary of the juvenile are
public records in accordance with Section 78-3a-206. The delinquency history summary shall
contain:
(2)(D)(i) the name of the juvenile;
(2)(D)(ii) a listing in chronological order of the infractions, misdemeanors, and felonies for
which the juvenile was adjudged to be within the jurisdiction of the juvenile court; and
(2)(D)(iii) the disposition of the court in each of those offenses.
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(3) Private administrative records. The following administrative records are private:
(3)(A) records concerning an individual's eligibility for unemployment insurance benefits,
social services, welfare benefits, or the determination of benefit levels;
(3)(B) records containing data on individuals describing medical history, diagnosis,
condition, treatment, evaluation, or similar medical data;
(3)(C) the personnel file of a current or former employee or applicant for employment;
(3)(D) records associated with the informal reprimand of an individual;
(3)(E) records describing an individual's finances;
(3)(F) other records containing data on individuals the disclosure of which constitutes an
unwarranted invasion of personal privacy;
(3)(G) records submitted by a judge to the Judicial Council in support of certification for
retention election other than records showing whether the judge has met a standard of
performance;
(3)(H) records provided by the United States or by a government entity outside the state that
are given with the requirement that the records be managed as private records, if the providing
entity states in writing that the record would not be subject to public disclosure if retained by it.
(4) Private judicial records. The following judicial records are private:
(4)(A) sealed divorce records;
(4)(B) driver's license histories;
__

(4)(C) records invojving the commitment of a person under Utah Code, Title 62A, Chapter

12;and
^
(4)(D) records containing the name, address or telephone number of a juror or prospective
juror or other information from which a juror or prospective juror could be identified or located,
(4)(D)(ii) The judge may order the jurors' records released to the parties or counsel upon the
trial of the case, provided the judge orders the parties and counsel not to copy the records or
permit the records to be viewed or copied by any other person.
(4)(D)(iii) After the judge has discharged the jurors, the names of the jurors who tried the
case shall be a public record, unless a juror requests that his or her name be a private record and
the judge finds that the interests favoring privacy outweigh the interests favoring public access.
In the interests of justice the judge may delay release of the names for up to 5 business days after
discharging the jurors.
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(4)(D)(iv) The judge may seal the records of the jurors' names upon its own or a party's
motion if the judge:
(4)(D)(iv)(a) provides advance written notice to any media representative who requests such
notice in that case, to the parties, and to the jurors;
(4)(D)(iv)(b) holds a hearing, which must be open to the greatest extent possible;
(4)(D)(iv)(c) permits any responsible person to participate in the hearing to the extent
consistent with orderly court procedures;
(4)(D)(iv)(d) determines there are compelling countervailing interests that support sealing the
records;
(4)(D)(iv)(e) determines there are no reasonable alternatives to sealing the records sufficient
to protect the countervailing interests; and
(4)(D)(iv)(f) supports the order to seal the records with written findings and conclusions.
(5) Controlled administrative records. The following administrative records are controlled:
(5)(A) records which contain medical, psychiatric, or psychological data about an individual;
(5)(B) any record which the judicial branch reasonably believes would be detrimental to the
subject's mental health or to the safety of an individual if released;
(5)(C) any record which the judicial branch reasonably believes would constitute a violation
of normal professional practice or medical ethics if released.
(6) Controlledjudicial records. The following judicial records are controlled:
(6)(A) records which contain medicalTpsychiatric, or psychological data about an individual;
(6)(B) custodial evaluations or home studies;
(6)(C) the official court record or official minutes of court sessions closed to the public and
any transcript of them:
(6)(C)(i) permanently if the hearing is not traditionally open to the public and public access
does not play a significant positive role in the process; or
(6)(C)(ii) if the hearing is traditionally open to the public, until the judge determines it is
possible to release the record to the public without prejudice to the interests that justified the
closure of the hearing;
(6)(D) any record which the judicial branch reasonably believes would be detrimental to the
subject's mental health or to the safety of an individual if released;
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(6)(E) any record which the judicial branch reasonably believes would constitute a violation
of normal professional practice or medical ethics if released.
(7) Protected administrative records. The following administrative records are protected:
(7)(A) trade secrets as defined in Utah Code Section 13-24-2 if the person submitting the
trade secret has provided the judicial branch with the information specified in Utah Code Section
63-2-308;
(7)(B) commercial information or nonindividual financial information obtained from a person
if disclosure of the information could reasonably be expected to result in unfair competitive
injury to the person submitting the information or would impair the ability of the governmental
entity to obtain necessary information in the future, the person submitting the information has a
greater interest in prohibiting access than the public in obtaining access, and the person
submitting the information has provided the judicial branch with the information specified in
Utah Code Section 63-2-308;
(7)(C) test questions and answers to be used in future license, certification, registration,
employment, or academic examinations;
(7)(D) records the disclosure of which would impair governmental procurement proceedings
or give an unfair advantage to any person proposing to enter into a contract or agreement with the
judicial branch, except that this subparagraph does not restrict the right of a person to see bids
submitted to or by the judicial branch after bidding has closed;
(7)(E) records that would identify real property or the appraisal or estimated value of real or
personal property, including intellectual property, under consideration for public acquisition
before any rights to the property are acquired unless: public interest in obtaining access to the
information outweighs the judicial branch's need to acquire the property on the best terms
possible; the information has already been disclosed to persons not employed by or under a duty
of confidentiality to the entity; in the case of records that would identify property, potential
sellers of the described property have already learned of the judicial branch's plans to acquire the
property; or, in the case of records that would identify the appraisal or estimated value of
property, the potential sellers have already learned of the judicial branch's estimated value of the
property;
(7)(F) records prepared in contemplation of sale, exchange, lease, rental, or other
compensated transaction of real or personal property including intellectual property, before the
transaction is completed, which, if disclosed prior to completion of the transaction, would reveal
the appraisal or estimated value of the subject property, unless: the public interest in access
outweighs the interests in restricting access, including the judicial branch's interest in
maximizing the financial benefit of the transaction; or when prepared by or on behalf of the
judicial branch, appraisals or estimates of the value of the subject property have already been
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disclosed to persons not employed by or under a duty of confidentiality to the judicial branch.
(7)(G) records created or maintained for civil, criminal, or administrative enforcement
purposes or audit purposes, or for discipline, licensing, certification, or registration purposes, if
release of the records:
(7)(G)(i) reasonably could be expected to interfere with investigations undertaken for
enforcement, discipline, licensing, certification, or registration purposes;
(7)(G)(ii) reasonably could be expected to interfere with audits, or disciplinary or
enforcement proceedings;
(7)(G)(iii) would create a danger of depriving a person of a right to a fair trial or impartial
hearing;
(7)(G)(iv) reasonably could be expected to disclose the identity of a source who is not
generally known outside of government and, in the case of a record compiled in the course of an
investigation, disclose information furnished by a source not generally known outside of
government if disclosure would compromise the source; or
(7)(G)(v) reasonably could be expected to disclose investigative or audit techniques,
procedures, policies, or orders not generally known outside of government if disclosure would
interfere with enforcement or audit efforts;
(7)(H) records the disclosure of which would jeopardize the life or safety of an individual,
including court security plans;
(1)Q) records the disclosure of which would jeopardize the security of governmental
property, governmental programs, or governmental record-keeping systems from damage, theft,
or other appropriation or use contrary to law or public policy;
(7)(J) records that, if disclosed, would jeopardize the security or safety of a correctional
facility, or records relating to incarceration, treatment, probation, or parole, that would interfere
with the control and supervision of an offender's incarceration, treatment, probation, or parole;
(7)(K) records relating to an ongoing or planned audit until the final audit is released;
(7)(L) records prepared by or on behalf of the judicial branch solely in anticipation of
litigation that are not available under the rules of discovery,
(7)(M) records disclosing an attorney's work product, including the mental impressions or
legal theories of an attorney or other representative of the judicial branch concerning litigation;
(7)(N) records of communications between the judicial branch and an attorney representing,
retained, or employed by the judicial branch if the communications would be considered
privileged;
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(7)(0) drafts, unless otherwise classified as public;
(7)(P) records concerning the judicial branch's strategy about collective bargaining or pending
litigation;
(7)(Q) records of investigations of loss occurrences and analyses of loss occurrences that may
be covered by the Risk Management Fund, the Employers' Reinsurance Fund, the Uninsured
Employers' Fund, or similar divisions;
(7)(R) records, other than personnel evaluations, that contain a personal recommendation
concerning an individual if disclosure would constitute an unwarranted invasion of personal
privacy, or disclosure is not in the public interest;
(7)(S) reports by a presiding judge or other designated judge about a judge's performance and
requests by a judge to exclude a lawyer from that judge's attorney survey respondent pool;
(7)(T) budget recommendations, legislative proposals, and policy statements, that if disclosed
would reveal the judicial branch's contemplated policies or contemplated courses of action before
the judicial branch has implemented or rejected those policies or courses of action or made them
public;
(7)(U) budget analyses, revenue estimates, and fiscal notes of proposed legislation before
issuance of the final recommendations in these areas;
(7)(V) records provided by the United States or by a government entity outside the state that
are given to the judicial branch with a requirement that they be managed as protected records if
the providing entity certifies that the record would not be subject to public disclosure if retained
byit;
(7)(W) transcripts, minutes, or reports of the closed portion of a meeting of a public body
except as provided in Utah Code Section 52-4-7;
(7)(X) records that would reveal the contents of settlement negotiations but not including
final settlements or empirical data to the extent that they are not otherwise exempt from
disclosure;
(7)(Y) memoranda prepared by staff and used in the decision-making process by a member of
any body charged by law with performing a quasi-judicial function.
(8) Protectedjudicial records. The following judicial records are protected:
(8)(A) personal notes or memoranda prepared by a judge or any person charged by law with
performing a judicial function and used in the decision-making process;
(8)(B) drafts of opinions or orders;
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(8)(C) rpemoranda prepared by staff for a member of any body charged by law with
performing a judicial function and used in the decision-making process;
(8)(D) presentence reports.
(9) Juvenile court legal records. The following judicial records are juvenile court legal
records:
(9)(A) all petitions, pleadings, summonses, subpoenas, motions, affidavits, minutes, findings,
orders, decrees;
(9)(B) accounting records;
(9)(C) referral and offense histories;
(9)(D) exhibits and other documents introduced and admitted into evidence in a hearing;
(9)(E) electronic recordings or reporter recordings of testimony in court proceedings;
(9)(F) depositions or interrogatories filed in a case;
(9)(G) transcripts of court proceedings.
(10) Juvenile court social and probation records. The following judicial records are juvenile
court social and probation records:
(10)(A) referral reports or forms;
(10)(B) reports of preliminary inquiries;
(10)(Q pre-disposition and social summary reports;
. (10)(D) home studies andcustody evaluations;

—

—

_——r~

(10)(E) psychological, psychiatric and medical evaluations;
(10)(F) probation, agency and institutional reports or evaluations;
(10)(G) treatment or service plans;
(10)(H) correspondence relating to the foregoing records or reports.
(11) Sealedjudicial records. The following judicial records are sealed:
(11)(A) adoption casefiles.
{\2) Expungedjudicial records. The following judicial records are expunged:
(12)(A) casefiles which have been expunged by court order pursuant to Council rules and
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applicable statutes.
History: Added effective September 15,1992; amended effective May 15,1994; November
15, 1995; November 1, 1996; April 1, 1997; April 1, 1999; April 1, 2000; June 26, 2000;
April 1,2001; November 1,2001; April 1,2002; November 1,2004.
Rule 4-202.03. Records access.

Intent:
To provide for or limit access to records created or maintained by the judicial branch.
Applicability:
This rule applies to all courts of record and not of record and to the Administrative Office of
the Courts.
Statement of the Rule:
(1) Public administrative records. Upon request, every person has the right to inspect a
public administrative record free of charge, and the right to obtain a copy of a public
administrative record upon payment of the proper fee.
(2) Public judicial records. Upon request, every person has the right to inspect a public
judicial record free of charge, and the right to obtain a copy of a public judicial record upon
payment of the proper fee. Prior to the conclusion of the proceedings, exhibits shall only be made
available for physical inspection by the public if the trial court, in its discretion, finds that
physical inspection of the exhibit will not compromise the integrity of the exhibit or the rigjit to a
fair trial.
(3) Private administrative records. Upon request, the judicial branch shall disclose a private
administrative record to the following:
(3)(A) the subject of the record;
, (3)(B) the parent or legal guardian of an unemancipated minor who is the subject of the
record;
(3)(C) the legal guardian of a legally incapacitated individual who is the subject of the record;
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(3)(D) any other person who has a power of attorney from the subject of the record or who
submits a notarized release from the subject of the record or his legal representative dated no
more than 90 days before the date the request is made; or
(3)(E) any person to whom the record must be provided pursuant to court order or a
legislative subpoena.
(4) Private judicial records. Upon request, the judicial branch shall disclose a private judicial
record to the following:
(4)(A) counsel for the subject of the record in the proceeding;
(4)(B) the subject of the record;
(4)(C) the parent or legal guardian of an unemancipated minor who is the subject of the
record;
(4)(D) the legal guardian of a legally incapacitated individual who is the subject of the record;
(4)(E) any other individual who has a power of attorney from the subject of the record or who
submits a notarized release from the subject of the record or his legal representative dated no
more than 90 days before the date the request is made; or
(4)(F) any person to whom the record must be provided pursuant to a court order.
(5) Controlled administrative records. Upon request, the judicial branch shall disclose a
controlled administrative record to the following:
(5)(A) a physician, psychologist, or certified social worker upon submission of a notarized
release from the subject of the record that is dated no more than 90 days prior to the date the
request is~ made and—a-^tgaed—aeknowledgment of the terms of disclosure of controlled
information as provided below; or
(5)(B) any person to whom the record must be provided pursuant to court order or a
legislative subpoena.
(5)(B) A person who receives a controlled administrative record from the judicial branch may
not disclose controlled information from that record to any person, including the subject of the
record.
(6) Controlled judicial records. Upon request, the judicial branch shall disclose a controlled
judicial record to the following:
(6)(A) counsel for the subject of the record in the proceeding;
(6)(B) the individual who submitted the record;
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(6)(C) a physician, psychologist, or certified social worker upon submission of a notarized
release from the subject of the record that is dated no more than 90 days prior to the date the
request is made and a signed acknowledgment of the terms of disclosure of controlled
information as provided below; or
(6)(D) any person to whom the record must be provided pursuant to a court order,
(6)(D) A person who receives a controlled judicial record may not disclose controlled
information from that record to any person, including the subject of the record.
(7) Protected administrative records. Upon request, the judicial branch shall disclose a
protected administrative record to the following:
(7)(A) the person who submitted the record;
(7)(B) any other individual who:
(7)(B)(i) has a power of attorney from all persons, governmental entities, or political
subdivisions whose interests were sought to be protected by the protected classification; or
(7)(B)(ii) submits a notarized release from all persons, governmental entities, or political
subdivisions whose interests were sought to be protected by the protected classification or from
their legal representatives dated no more than 90 days prior to the date the request is made; or
(7)(C) any person to whom the record must be provided pursuant to court order or a
legislative subpoena,
(7)(C) A person who receives a protected administrative record may not disclose protected
information from that record to any person, including the subject of the record.
(8) Protectedjudicial records. Protected judicial records are exempt from disclosure.
(9) Juvenile court legal records. Upon request, the judicial branch shall disclose a juvenile
court legal record to the following:
(9)(A) juvenile court personnel;
(9)(B) a court appointed guardian ad litem;
(9)(C) a prosecuting attorney,
(9)(D) attorneys of record representing the child, parents, or other parties to the proceedings
including attorneys representing private petitioners;
(9)(E) representatives of agencies vested by court order with the legal custody, guardianship
or protective supervision of the subject of the record;
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(9)(F) parents or lawful guardians of the subject of the record;
(9)(G) government adult corrections, probation and parole agencies with respect to a
proceeding involving the same person in the adult criminal justice system;
(9)(H) federal, state, and local law enforcement agencies having a legitimate interest in a
juvenile court case;
(9)(I) staff persons in charge ofjuvenile detention facilities;
(9)(J) public or private youth service agencies currently providing service to the subject of the
record and/or the subject's family,
(9)(K) the subject of the record if age 18 or older;
(9)(L) children's justice centers established by statute;
(9)(M) the Division of Child and Family Services for the purpose of Child Protective
Services Investigations in accordance with Sections 62A-4a-403 and 62A-4a-409 and
administrative hearings in accordance with Section 62A-4a-l 16.5;
(9)(N) any person to whom the record must be provided pursuant to a juvenile court order,
(9)(0) any court requesting the record.
(10) Juvenile court social and probation records. Upon request, the judicial branch shall
disclose a juvenile court social or probation record to the following:
(10)(A) juvenile court personnel;
(10)(B) the individual who submitted the record;
(1Q)(C) a court appointed guardian ad litem;
(10)(D) a prosecuting attorney,
(10)(E) attorneys of record representing the child, parents, or other parties to the proceedings
including attorneys representing private petitioners;
(10)(F) representatives of agencies vested by court order with the legal custody, guardianship
or protective supervision of the subject of the record;
(10)(G) any person to whom the record must be provided pursuant to a juvenile court order;
(10)(H) any court requesting the record;
(10)(I) government adult corrections, probation and parole agencies with respect to a
proceeding involving the same person in the adult criminal justice system;
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(10)(J) the Division of Child and Family Sendees for the purpose of Child Protective
Services Investigations in accordance with Sections 62A-4a-403 and 62A-4a-409 and
administrative hearings in accordance with Section 62A-4a-116.5.
(11) Sealedjudicial records. Sealed judicial records may only be disclosed upon court order.
(12) Expungedjudicial records. Expunged judicial records are exempt from disclosure.
(13) Sharing records. The court may share records classified as other than public as provided
in Section 63-2-206. The court may share records classified as other than public with the Judicial
Conduct Commission if the Commission certifies in writing that:
(13)(A) the record is necessary for the investigation, preliminary investigation, or preliminary
inquiry of a complaint;
(13)(B) the need for the record outweighs the privacy interest to be protected;
(13)(C) the Commission will take the steps necessary to protect the privacy interests if the
record is sent to the Supreme Court as part of the review of the Commission's order; and
(13)(D) the Commission will restrict access to the record to the same degree as the court.
History: Added effective September 15, 1992; amended effective May 15, 1994; June HI,
1999; April 1,2002.
Rule 4-202.04. Records requests.

intent:
To provide procedures for requesting records maintained or created by the judicial branch.
To provide procedures for responding to requests for records maintained or created by the
judicial branch.
Applicability:
This rule applies to all courts of record and not of record and to the Administrative Office of
the Courts.
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Statement bf the Rule:
(1) A records request shall be in writing, unless this requirement is waived by the clerk of the
court. The request shall contain the requester's name, mailing address, daytime telephone number
and a description of the records requested.
(2) As soon as reasonably possible, but no later than ten business days after receiving a
request, or five business days after receiving a request if the requester demonstrates that
expedited response to the record request benefits the public rather than the requester, the judicial
branch shall respond to a record request by:
(2)(A)(i) approving the request and providing the record;
(2)(A)(ii) denying the request;
(2)(A)(iii) notifying the requester that it does not maintain the record and providing, if
known, the name and address of the governmental entity that does maintain the record; or
(2)(A)(iv) notifying the requester that because of one of the extraordinary circumstances
listed in paragraph (3), it cannot immediately approve or deny the request. The notice shall
describe the circumstances relied upon and specify the date when the records will be available.
(2)(B) Any person who requests a record to obtain information for a story or report for
publication or broadcast to the general public is presumed to be acting to benefit the public rather
than the requester.
(3) The following circumstances constitute extraordinary circumstances:
(3)(A) another governmental entity is using the record, in which case the judicial branch shall
promptly request that the governmental entity currently in possession return the record;
(3)(B) another governmental entity is using the record as part of an audit, and returning the
record before the completion of the audit would impair the conduct of the audit;
(3)(C) the request is for a voluminous qu&ntity of records;
(3)(D) the judicial branch is currently processing a large number of records requests;
(3)(E) the request requires the judicial branch to review a large number of records to locate
the records requested;
(3)(F) the decision to release a record involves legal issues that require the judicial branch to
seek legal counsel for the analysis of statutes, rules, ordinances, regulations, or case law;
(3)(G) segregating information that the requester is entitled to inspect from information that
the requester is not entitled to inspect requires extensive editing; or
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(3)(H) segregating information that the requester is entitled to inspect from information that
the requester is not entitled to inspect requires computer programming.
(4) The following time limits apply to requests for which extraordinary circumstances exist:
(4)(A) for claims under paragraph (3)(A), the governmental entity currently in possession of
the record shall return the record to the judicial branch within five business days of the request
for the return unless returning the record would impair the holder's work;
(4)(B) for claims under paragraph (3)(B), the originating governmental entity shall notify the
requester when the record is available for inspection and copying;
(4)(C) for claims under paragraphs (3)(C), (3)(D), and (3)(E), the judicial branch shall:
(4)(C)(i) disclose the records that it has located which the requester is entitled to inspect;
(4)(C)(ii) provide the requester with an estimate of the amount of time it will takr to finish
the work required to respond to the request; and
(4)(C)(iii) complete the work and disclose those records that the requester is entitled to
inspect as soon as reasonably possible;
(4)(D) for claims under paragraph (3)(F), the judicial branch shall either approve or deny the
request within five business days after the response time specified for the original request has
expired;
(4)(E) for claims under paragraph (3)(G), the judicial branch shall fulfill the request within 15
business days from the date of the original request; or
(4)(F) for claims under paragraph (3)(H), the judicial branch shall complete its programming
and disclose the requested records as soon as reasonably possible.
(5) If the judicial branch fails to provide the requested records or issue a denial within the
specified time period, that failure is considered the equivalent of a determination denying access
to the records.
History: Added effective October 26,1992; amended effective April 15,1995.
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Rule 4-202.06. Appeals.

Intent:
To provide for appeals of responses to records requests.
Applicability:
This rule applies to all courts of record and not of record and to the Administrative Office of
the Courts.
Statement of the Rule:
(I) Appeals to state court administrator.
(1)(A) Any person aggrieved by the judicial branch's access determination may appeal the
determination within 30 days by filing a notice of appeal.
(1)(B) If the judicial branch claims extraordinary circumstances and specifies the date when
the records will be available, and if the requester believes the extraordinary circumstances do not
exist or that the time specified is unreasonable, the requester may appeal the claim of
extraordinary circumstances or date for compliance within 30 days after notification of a claim of
extraordinary circumstances by filing a notice of appeal.
~(1)(C) The notice of appeal shall be filed with the state court administrator and shall contain
the petitioner's name, mailing address, and daytime telephone number, and the relief sought. The
petitioner may file a short statement of facts, reasons, and legal authority in support of the appeal.
(1)(D) If the appeal involves a record that is the subject of a business confidentiality claim,
the state court administrator shall send notice of the appeal to the business confidentiality
claimant within three business days after receiving the notice of appeal, and send notice of the
business confidentiality claim and the schedule for determination to the requester within three
business days after receiving the notice of appeal. The business confidentiality claimant shall
then have seven business days to submit further support for the claim of business confidentiality.
(1)(E) The state court administrator shall make a determination on the appeal within five
business days after receipt of the notice of appeal, or within twelve business days after the
judicial branch sends the notice of appeal to the person who submitted the claim of business
confidentiality. If the state court administrator fails to make a determination within the time
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specified, the failure shall be considered the equivalent of an order denying the appeal.
(1)(F) The parties participating in the proceeding may, by agreement, extend the time periods
specified in this rule,
(1)(G) The state court administrator shall send written notice of the determination to all
participants. If the state court administrator affirms the denial in whole or in part, the denial shall
include a statement that the requester has the right to appeal the denial to the records committee,
the time limits for filing an appeal, and the name and business address of the secretary of the
records committee.
(1)(H) A person aggrieved by the judicial branch's classification or designation
determination, but who is not requesting access to the records, may appeal that determination
using the procedures provided in this rule.
(1)(I) The duties of the state court administrator under this rule may be delegated.
(2) Appeals to the records committee.
(2)(A) A petitioner, including an aggrieved person who did not participate in the appeal to the
state court administrator, may appeal to the records committee by filing a notice of appeal with
the records committee no later than 30 days after the state court administrator's determination.
(2)(B) The notice of appeal shall contain the petitioner's name, mailing address, and daytime
telephone number, a copy of the determination, and the relief sought. The petitioner may file a
short statement of facts, reasons, and legal authority in support of the appeal,
(2)(C) No later than three business days after receiving a notice of appeal, the secretary of the
records committee shall schedule a hearing no sooner than 15 days and no later than 45 days
from the date of the filing of the appeal, send a copy of the notice of hearing to the petitioner,
send a copy of the notice of appeal, supporting statement, and notice of hearing to each member
of the records committee, the state court administrator, any person who made a business
confidentiality claim for a record that is the subject of the appeal, and all persons who
participated in the proceedings before the state court administrator. The records committee may
schedule an expedited hearing upon application of the petitioner and good cause shown.
(2)(D) No later than ten business days after receiving the notice of appeal, the judicial branch
may submit to the secretary of the records committee a written statement of facts, reasons, and
legal authority in support of its position. The judicial branch shall send a copy of the statement to
the petitioner by first class mail, postage prepaid. The secretary shall forward a copy of the
statement to each member of the records committee.
(2)(E) No later than ten business days after the notice of appeal is sent by the secretary, a
person whose legal interests may be substantially affected by the proceeding may file a request
for intervention before the records committee. A written statement of facts, reasons, and legal
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authority in support of the intervener's position shall be filed with the request for intervention.
The person seeking intervention shall provide copies of the statement to all parties to the
proceedings before the records committee.
(2)(F) At the hearing, the records committee shall allow the parties to testify, present
evidence, and comment on the issues. The records committee may allow other interested persons
to comment on the issues. The records committee may review the disputed records in camera.
Members of the records committee may not disclose any information or record reviewed by the
committee in camera unless the disclosure is otherwise authorized by this Article. Discovery is
prohibited, but the records committee may compel the production of necessary evidence.
(2)(G) No later than three business days after the hearing, the records committee shall issue a
signed order either granting the petition in whole or in part or upholding the determination. The
order of the records committee shall include:
(2)(G)(i) a statement of reasons for the decision, including citations to this Article;
(2)(G)(ii) a description of the record or portions of the record to which access was ordered or
denied, provided that the description does not disclose non-public information;
(2)(G)(iii) a statement that any party to the proceeding before the records committee may
appeal the records committee's decision to district court; and
(2)(G)(iv) a brief summary of the judicial review process, the time limits for filing a petition
for judicial review, and a notice that in order to protect its rights, the party may wish to seek
advice from an attorney.
(2)(H) If the records committee fails to issue a decision within 35 days of the filing of the
notice of appeal, that failure shall be considered the equivalent of an order denying the appeal.
(3) Judicial review. Any party to a proceeding before the records committee may petition the
district court for judicial review of the records committee's order. The petition shall be filed no
later than 30 days after the date of the records committee's order.
History: Added effective October 26,1992; amended effective November 15,1995.
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Rule 4-205. Security of court records.

Intent:
i

To assure that the security and accuracy of court records are maintained.
To assure that authorized personnel have access to court records when appropriate.
To establish responsibility of court personnel for security of court records.
To establish the procedures for securing non-public records.
Applicability:
This rule shall apply to all courts of record and not of record.
Statement of the Rule:
(1) Court records restricted. All court records shall be kept in a restricted area oi the « mm
closed to public access.
(2) The clerk of the court may authorize,. in writing, abstractors, credit bureau
representatives, title company representatives and others who regularly research court records to
have direct access to public court records. The clerk of the court shall ensure that persons to
whom such authorization is granted are trained in the proper retrieval and filing of court records.
(3) Removal of records. Court records shall not be removed from their normal place of
storage except by court personnel or by individuals obtaining the written authorization of the
clerk of the court or the judge assigned to the case. Court records shall not be removed from the
courthouse without permission of the court. Records removed from the courthouse shall be
returned within two days, except that records removed for the purpose of an appeal shall be
returned within such time as specified by the clerk of the court, imless otherwise ordered by the
judge. Any person removing a record is responsible for the security and the integrity of the
record.
(4) Management of non-public records.
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(4)(A) Method of sealing and storage. Private, protected, controlled and sealed records which
are part of a larger public record, and expunged records shall be placed in an envelope which is
securely sealed. The clerk of the court shall record the case number and record classification on
the envelope and shall inscribe across the sealed part of the envelope the words "Not to be
opened except upon permission of the court."
(4)(B) Expunged records. Upon entry of an order of expungement, the clerk of the court
shall:
(4)(B)(i) obliterate or destroy all reference to the expunged portion of the record in the paper
copy of the index and maintain a separate index of expunged records not available to the public;
(4)(B)(ii) cover, without obliterating or destroying, all entries in the paper copy of the register
of actions, including case identifying information other than the court docket number, and
(4)(B)(iii) place an entry in the computer record that restricts retrieval of case identifying
information and the register of actions to court personnel with authorization to review such
information. The security restriction shall not be removed except upon written order of the court.
(4)(C) Record of event. The record of expunging or sealing a record shall be entered in the
register of actions.
(4)(D) Inquiries regarding non-public records.
(4)(D)(i) Upon receiving a records request concerning a private, protected, controlled,
juvenile social or legal, or expunged record, from a person not entitled to review the record, the
clerk of the court shall, without indicating that the record does or does not exist, respond that the
information requested is not available to the public.
_(4)(D)(ii) Uponx?_ceiying a records request concerning a sealed judicial record, the clerk of
the court shall confirm the existence of the record and provide the case of docket number, but
shall not provide any other data from the record.
History: Amended effective January 15, 1990; March 31, 1992; April 15, 1995; April 1,
2000.
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42 U.S.C § 1983. Civil action for deprivation of rights
Every person who, under color of any statutf, ordinance, regulation, custom, or usage, of any
State or Territory or the District of Columbir, subjects, or causes to be subjected, any citizen of
the United States or other person within the jurisdiction thereof to the deprivation of any rights,
privileges, or immunities secured by the Coi.stitution and laws, shall be liable to the party injured
in an action at law, suit in equity, or other proper proceeding for redress, except that in any action
brought against a judicial officer for an act or omission taken in such officer's judicial capacity,
injunctive relief shall not be granted unless a declaratory decree was violated or declaratory relief
was unavailable. For the purposes of this section, any Act of Congress applicable exclusively to
the District of Columbia shall be considered to be a statute of the District of Columbia.

42 U.S.C. § 1988. Proceedings in vindication of civil rights
(a) Applicability of statutory and common law. The jurisdiction in civil and criminal matters
conferred on the district and circuit courts [district courts] by the provisions of this Title, and of.,
Title "CIVIL RIGHTS," and of Title "CRIMES," for the protection of all persons in the United
States in their civil rights, and for their vindication, shall be exercised and enforced in conformity
with the ?.;• vs of the United States, so far as such laws are suitable to carry the same into effect;
but in all cl ses where they are not adapted to the object, or are deficient in the provisions
necessary to furnish suitable remedies and punish offenses against law, the common law, as
modified and changed by the constitution and statutes of the State wherein the court having
jurisdiction of such civil or criminal cause is held, so far as the same is not inconsistent with the
Constitution and laws of the United States, shall be extended to and govern the said courts in the
trial and disposition of the cause, and, if it is of a criminal nature, in the infliction of punishment
on the party found guilty.
-(b) Attomeyfsiees.Jn_any action or proiLeedingJo enforce a provision of sections 1977,1977A,
1978,1979,1980, and 1981 of the Revised Statutes [42 USCS §§ 1981-1983,1985,1986], title
DC of Public Law 92-318 [20 USCS §§ 1681 et seq.], the Religious Freedom Restoration Act of
1993, the Religious Land Use and Institutionalized Persons Act of 2000, title VI of the Civil
Rights Act of 1964 [42 USCS §§ 2000d et seq.], or section 40302 of the Violence Against
Women Act of 1994, the court, in its discretion, may allow the prevailing party, other than the
United States, a reasonable attorneys fee as part of the costs, except that in any action brought
against a judicial officer for an act or omission taken in such officer's judicial capacity such
officer shall not be held liable for any costs, including attorney's fees, unless such action was
clearly in excess of such officer's jurisdiction.
(c) Expert fees. In awarding an attorney's fee under subsection (b) in any action or proceeding to
enforce a provision of sections 1977 or 1977A of the Revised Statutes [42 USCS §§ 1981 or
1981a], the court, in its discretion, may include expert fees as part of the attorney's fee.
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Conn. Gen. Stat. § 54-33c (2004)
Application for warrant. Execution and return of warrant. Copy of affidavit to be given to owner,
occupant or person named in warrant; exceptions. Disclosure of affidavit limited by prosecuting
attorney, when.
(a) The applicant for the search warrant shall file the application for the warrant and all affidavits
upon which the warrant is based with the clerk of the court for the geographical area within
which any person who may be arrested in connection with or subsequent to the execution of the
search warrant would be presented with the return of the warrant. The warrant shall be executed
within ten days and returned with reasonable promptness consistent with due process of law and
shall be accompanied by a written inventory of all property seized. A copy of such warrant shall
be given to the owner or occupant of the dwelling, structure, motor vehicle or place designated
therein, or the person named therein. Within forty-eight hours of such search, a copy of the
application for the warrant and a copy of all affidavits upon which the warrant is based shall be
given to such owner, occupant or person. The judge or judge trial referee may, by order, dispense
with the requirement of giving a copy of the affidavits to such owner, occupant or person at such
time if the applicant for the warrant files a detailed affidavit with the judge or judge trial referee
which demonstrates to the judge or judge trial referee that (1) the personal safety of a confidential
informant would be jeopardized by the giving of a copy of the affidavits at such time, or (2) the
search is part of a continuing investigation which would be adversely affected by the giving of a
copy of the affidavits at such time, or (3) the giving of such affidavits at such time would require
disclosure of information or material prohibited from being disclosed by chapter 959a. If the
judge or judge trial referee dispenses with the requirement of giving a copy of the affidavits at
such time, such order shall not affect the right of such owner, occupant or person to obtain such
copy at any subsequent time. No such order shall limit the disclosure of such affidavits to the
attorney for a person arrested in connection with or subsequent to the execution of a search
warrant unless, upon motion of the prosecuting authority within two weeks of such person's
arraignment, the court finds that the state's interest in continuing nondisclosure substantially
outweighs the defendant's right to disclosure.
(b) Any order dispensing with the requirement of giving a copy of the warrant application and
accompanying affidavits to such owner, occupant or person within forty-eight hours shall be for a
specific period of time, not to exc< ed two weeks beyond the date the warrant is executed. Within
that time period the prosecuting avthority may seek an extension of such period. Upon the
execution and return of the warrant, affidavits which have been the subject of such an order shall
remain in the custody of the clerk's office in a secure location apart from the remainder of the
court file.
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Wis. Stat § 968.21 (2004)
Search warrant; secrecy.
A search warrant shall be issued with all practicable secrecy, and the complaint, affidavit or
testimony upon which it is based shall not be filed with the clerk or made public in any way until
the search warrant is executed.

South Dakota Codified Laws § 23A-35-4.1 (2004)
Filing and sealing of affidavit
If not filed earlier, any affidavit in support of a search warrant shall be filed with the court when
the warrant and inventory are returned. Upon filing the warrant and supporting documents, the
law enforcement officer may apply by separate affidavit to the court to seal the supporting
affidavit from public inspection or disclosure. The court, for reasonable cause shown, may order
the contents of the affidavit sealed from public inspection or disclosure but may not prohibit
disclosure that a supporting affidavit was filed, the contents of the warrant, the return of the
warrant, nor the inventory. The court may order that the supporting affidavit be sealed until the
investigation is terminated or an indictment or information is filed. However, a court order
sealing a supporting affidavit may not affect the right of any defendant to discover the contents of
the affidavit under chapter 23A-13.

Cal Pen Code §1534 (2005)
Time of execution; Return
(a) A search warrant shall be executed and returned within 10 days after date of issuance. A
warrant executed within the 10-day period shall be deemed to have been timely executed and no
further showing of timeliness need be made. After the expiration of 10 days, the warrant, unless
executed, is void. The documents and records of the court relating to the warrant need not be
open to the public until the execution and return of the warrant or the expiration of the 10-day
period after issuance. Thereafter, if the warrant has been executed, the documents and records
shall be open to the public as a judicial record.
(b) If a duplicate original search warrant has been executed, the peace officer who executed the
warrant shall enter the exact time of its execution on its face.
(c) A search warrant may be made returnable before the issuing magistrate or his court.
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A.R.S. § 13-3918.
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Time of execution and return
A. A search warrant shall be executed and returned to a magistrate within five days after its date.
Upon expiration of that time, the warrant, unless it is executed or unless the time is extended by a
magistrate, is void. The time for execution and return of the warrant may be extended for no
longer than five days. The documents and records of the court relating to the search warrant need
not be open to the public until the execution and return of the warrant or the expiration of the five
day period after issuance. Thereafter, if the warrant has been served, such documents and records
shall be open to the public as a judicial record.
B. If a duplicate original search warrant has been executed, the peace officer who executed the
warrant shall enter the exact time of its execution on its face.

MCLS § 780.651 (2005)
§ 780.651. Issuance of search warrant; requirements; making affidavit for search warrant or
search warrant by electronic or electromagnetic means; proof; oath or affirmation; impression
seal; nonpublic information; suppression order.
(1) When an affidavit is made on oath to a magistrate authorized to issue warrants in criminal
cases, and the affidavit establishes grounds for issuing a warrant under this act, the magistrate, if
he or she is satisfied that there is probable cause for the search, shall issue a warrant to search the
house, building, or other location or place where the property or thing to be searched for and
seized is situated.
(2) An affidavit for a search warrant may be made by any electronic or electromagnetic means of
cdmmurricationyte
or over a computer network, if botfrof the following occur:
(a) The judge or district court magistrate orally administers the oath or affirmation to an applicant
for a search warrant who submits an affidavit under this subsection.
(b) The affiant signs the affidavit. Proof that the affiant has signed the affidavit may consist of an
electronically or electromagnetically transmitted facsimile of the signed affidavit or an electronic
signature on an affidavit transmitted over a computer network.
(3) A judge or district court magistrate may issue a written search warrant in person or by any
electronic or electromagnetic means of communication, including by facsimile or over a
computer network.
(4) The peace officer or department receiving an electronically or electromagnetically issued
search warrant shall receive proof that the issuing judge or district court magistrate has signed the
warrant before the warrant is executed. Proof that the issuing judge or district court magistrate
has signed the warrant may consist of an electronically or electromagnetically transmitted
facsimile of the signed warrant or an electronic signature on a warrant transmitted over a
computer network.
(5) If an oath or affirmation is orally administered by electronic or electromagnetic means of
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communication under this section,, the oath or affirmation is considered to be administered before
the judge or district court magistrate. '
,,
(6) If an affidavit for a search warrant is submitted by electronic or electromagnetic means of
communication, or a search warrant is issued by electronic or electromagnetic means of
communication, the transmitted copies of the affidavit or search warrant are duplicate originals
of the affidavit or search warrant and are not required to contain an impression made by an
impression seal.
(7) Except as provided in subsection (8), an affidavit for a search warrant contained in any court
file or court record retention system is nonpublic information.
(8) CI the fifty-sixth day following the issuance of a search warrant, the search warrant affidavit
co; "ned in any court file or court record retention system is public information unless, before
the fly-sixth day after the search warrant is issued, a peace officer or prosecuting attorney
obtains a suppression order from a magistrate upon a showing under oath that suppression of the
affidavit is necessary to protect an ongoing investigation or the privacy or safety of a victim or
witness. The suppression order may be obtained ex parte in the same manner that the search
warrant was issued. An initial suppression order issued under this subsection expires on the fiftysixth day after the order is issued. A second or subsequent suppression order may be obtained in
the same manner as the initial suppression order and shall expire on a date specified in the order.
This subsection and subsection (7) do not affect a person's right to obtain a copy of a search
warrant affidavit from the prosecuting attorney or law enforcement agency under the freedom of
information act, 1976 PA 442, MCL 15.231 to 15.246.
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